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1 
JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


The United States of America 3 
v. * Criminal No. 1146-'58 
Morris A. Lewis : Grand Jury No. Orig. | 


Robert H. Ellis : 

Charles DeWitt Davis ; Vio. 2 = 5 a coo 1502, 1505 
Charles E. Berry : cachet | 
Theodore F. Hawkins 

Beverly Broadus 

Joseph Henson 


RELEVANT DOCKET ENTRIES as to Charles De Witt Davis [No. 15, 020] 


1958 \ | 
Dec. Indictment for T22DCC, 1501, 1502, 1505; T4DCC, 143 
Dec. Arraignment | 
Dec. Plea to indictment - Not Guilty 


1959 
Jan. Trial by jury 


Feb. 5 Verdict or finding of guilt on counts one and two 


Mar. 6 Judgment--(with terms of sentence) 6 months to 18 months 
on count one; 6 months on count two, said sentences to run 
concurrently. YOUNGDAHL, J. 


Mar. 6 Notice of appeal 
Mar. 19 Judgment & Commitment 


| 


| 
| 
| 
| 


RELEVANT DOCKET ENTRIES as to Morris A. Lewis [No. 15,021] 
1958 | 

Dec. Indictment for T22DCC, 1501, 1502, 1505; T4DCC, 143 
Dec. Arraignment | 
Dec. Plea to indictment - Not Guilty 


1959 
Jan. Trial by jury 


Feb. Verdict or finding of guilt as indicted 


Mar. Judgment--(with terms of sentence) 1 yr. to 3 yrs. on \ ct. 1; 
1 yr. on each of cts. 2 & 3, by the cts. to run concurrently; 
4 mos. tol yr. onct. 4, to take effect at Seok of sent. 
imp. on cts. 1, 2 & 3. YOUNGDAHL, J. 








1959 
Mar. 6 Notice of appeal 


Mar. 19 Judgment & Commitment 


RELEVANT DOCKET ENTRIES as to Robert H. Ellis [No. 15, 170] 


1958 
Dec. 8 Indictment for T22DCC, 1501, 1502, 1505; TADCC, 143 


Dec. 12 Arraignment 
Dec. 12 Plea to indictment - Not Guilty 


1959 
Jan. 28 Trial by jury 


Feb. 5 Verdict or finding of guilt on count one 


Mar. 6 Judgment--(with terms of sentence) 6 months to 18 months, 
to take effect at the expiration of sent. imposed in Crim. No. 
688-58. YOUNGDAHL, J. . 


Mar. 6 Notice of appeal. 
Mar. 11 Judgment and Commitment filed. 


RELEVANT DOCKET ENTRIES as to Charles E. Berry [No. 15,171] 


1958 
Dec. 8 Indictment for T22DCC, 1501, 1502, 1505; T4DCC, 143 


Dec. 12 Arraignment 
Dec. 12 Plea to indictment - Not Guilty 


1959 
Jan. 28 Trial by jury 


Feb. 5 Verdict or finding of guilt on count one 


Mar. 6 Judgment--(with terms of sentence) 4 months to 16 mon 
YOUNGDABL, J. 


Mar. 6 — Notice of appeal filed 
Mar. 11 Judgment and Commitment filed 


[Filed December 8, 1958] 
INDICTMENT 
Grand Jury Impannelled October 30, 1958, Sworn in on November 4, 1958 


The Grand Jury charges: 

Continuously during the period from about September 18, 1958 to 
about October 1, 1958, within the District of Columbia, Morris A. Lewis, 
Robert H. Ellis, Charles DeWitt Davis, Charles E. Berry, Theodore F. 





3 | 
Hawkins, Beverly Broadus and Joseph Henson knowingly were concerned 
as owners, agents and clerks, and in other ways, in managing, carrying 
on and promoting a lottery known as the numbers game. | 
SECOND COUNT: 

On or about October 1, 1958, within the District of Columbia, 
Morris A. Lewis, Robert H. Ellis, Charles DeWitt Davis, Charles E. 
Berry and Theodore F. Hawkins knowingly had in their possession and 
under their control notations, records, receipts, tickets, certificates, 
bills, slips, tokens, papers and writings, current and not current, used 
and to be used in a lottery known as the numbers game. | 
THIRD COUNT: 

Continuously during the period from about September 18, 1958 to 
about October 1, 1958 within the District of Columbia, Morris A. Lewis 
did knowingly, as lessee, agent, operator and occupant, aid and permit 
the maintaining of a gambling premises located at 4923 Just Street, 
Northeast. : 
FOURTH COUNT: 

On or about October 1, 1958, within the District of Columbia, 
Morris A. Lewis, being a member of the Metropolitan Police Depart- 
ment, did neglect to make an arrest for offenses against the laws of the 
United States Committed in his presence, that is for offenses committed 
in violation of Sections 1501 and 1502, Title 22, District of Columbia Code. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: | 
/s/ Harvey Bush | 


Foreman. 


[Filed Dec. 12, 1958] | 


PLEA OF DEFENDANT - Charles D. Davis - Charles E. Berry 
[No. 15, 020] [No. 15,171] | 


On this 12th day of December, 1958, the defendants, Charles DD: 
Davis and Charles E. Berry, appearing in proper person, being 





< 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to them, plead not guilty thereto. 
Copies of the indictment are given to the defendants in open Court. 


Bond is set by the Court in the sum of $1, 000. 00 and the defendants 
are granted 15 days to file motions, etc. 
By direction of 


John J. Sirica 
Presiding Judge, Criminal Court #One 
“ 


3K *K 


[Filed Dec. 12, 1958] 
PLEA OF DEFENDANT - Morris A. Lewis [No. 15, 021] 

On this 12th day of December, 1958, the defendant Morris A. Lewis, 
appearing in proper person and by his attorney, Harry J. Ahern, Esquire, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

Copy of the indictment is given to the defendant in open Court. 

Bond is set by the Court in the sum of $1, 000. 00 and the defendants 
are granted 15 days to file motions, etc. 

By direction of 


John J. Sirica 
Presiding Judge, Criminal Court #One 


* * 


[Filed Dec. 12, 1958] 
PLEA OF DEFENDANT - Robert H. Ellis [No. 15,170] 

On this 12th day of December, 1958, the defendant Robert H. Ellis, , 
appearing in proper person, being arraigned in open Court upon the indict- 4, 
ment, the substance of the charge being stated to him, pleads not guilty ( 
thereto. 

Copy of the indictment is given to the defendant in open Court. 

Bond is set by the Court in the sum of $1, 000. 00 and the defendant 
is granted 15 cays to file motions, etc. 


By direction of 
John J. Sirica 
* Presiding Judge, ane Court #One 





5 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Wednesday, January 28, 1959 


The above-entitled cause came on for trial before the HONOR- 
ABLE LUTHER W. YOUNGDABL, a U. S. District Judge, and jury, 
at 1:45 p.m. : 

APPEARANCES: 


JOSEPH A. LOWTHER, ESQ. 
for the Government 


HARRY AHERN, ESQ. 
for Defendant Morris A. Lewis 


HENRY LINCOLN JOHNSON, ESQ. 
for Defendant Robert H. Ellis 


WILLIAM B. BRYANT, ESQ. 
for Defendants Charles DeWitt Davis and Charles E. Berry 


WILBUR W. SEWELL, ESQ. 
for Defendant Theodore F. Hawkins 


T. EMMETT McKENZIE, ESQ. 
for Defendants Beverly Broadus and Joseph Henson 


aK * * 2k 
bi SAMUEL E. CARTER 
was called to the stand as a witness by the Government, and having first 
been duly sworn was examined and testified as follows: ! 
14 DIRECT EXAMINATION 
BY MR, LOWTHER: 


ate * * ak * 


Q. And you are assigned to the morals division of the Metro- 


politan Police Department? A. Iam, Sir. 
Q. And you were so assigned as policeman during the period 
September 18 through and including October ist of last year, 1958; is 
that correct? A. I was, sir. : | 
Q. Now then, you were working plain clothes at the time, 
you not, officer? A. I was, sir. | 
Q. And, as a part of your duties you had the investigation of the 
operation of a lottery known as the numbers game in the District of 
Columbia during that period of time. A. I did, sir. | 
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@. Now then, I want to call your attention, first of all, if I may, 
sir, to the date of September 18, 1958, which was a Thursday, and to. 
the early afternoon hours, and I want to ask you whether or not you see 
anyone in court here today whom you saw on that date? A. I do, sir. 

Q. Step down off the stand and put your hand on them. 

(The witness did so.) 
BY MR. LOWTHER: 

Q. Mr. Broadus. All right, have a seat up there, officer. Now 
then, in the early afternoon hours of September 18th, you also saw 
another individual whom you saw on succeeding dates after September 
18th, who was not arrested; isn't that right? A. That is correct,sir. 

Q. I want you to refer to that person, whom you did see, in your 
testimony, so His Honor and the jury and everyone may understand you, 
as John Doe Number 1; do you understand that, officer? A. I will, sir. 

Q. All right. Then, tell us, as best you recall it, sir,and give us 


times and locations, what transpired during your investigation as a 
plain clothes officer on Thursday, September 18, 1958. A. Well, about 


2:20 p.m., Private Durham and myself observed John Doe Number 1 to 
drive out of the 1900 block of 6th Street, Northwest, operating a 1957 
black Ford, 4-door sedan, bearing D. C. license tags KJ 266. He was 
followed by Private Durham and myself down "U™ Street to Sth Street, 
5th Street to Florida Avenue, Florida to New Jersey Avenue, New Jersey 
Avenue to 3rd Street, Northwest, down 3rd to G Street, Northwest, where 
he parked in the 300 block of G Street, Northwest. 

He was observed by me to get out of the 1957 Ford and to enter 
the Government Accounting Office at 441 G Street, Northwest. 

Q. That is the big building up here a couple of blocks from the 
court house; isn't it? A. That is correct, sir. 

Q. All right. Go ahead. A. He returned in approximately about, 
I would say about five minutes, maybe more or less. He was carrying 
a large envelope which appeared to have something in it at the time. 
He walked back to the three hundred block of G Street and he got into 

the 1957 Ford, and we followed him to 4th and M Streets, North- 





7 : 
west. He parked his car on the corner of 4th and M and he was observed 
by me to enter 1210 Fourth Street, a big brick apartment building. He 
went into a door that leads to the basement. He returned ina short time 
carrying a small brown paper bag. 

Q. Did that appear to be empty or have something in it -- that 
package he carried out of the apartment building? A. Well, it appeared 
to have something in it -- a small bag, but it appeared to have something 
in it. : 

THE COURT: When he entered, did he have anything that you 
could see? 

THE WITNESS: No, sir, he didn't have a bag when he entered. ##% 
He was then followed to Q Street, Northwest, where he parked between 
Florida Avenue and First Street, Northwest. I then observed him to 
enter the service station at Number 22, I believe the address is Number 
22 Florida Avenue. It is on the corner of Florida Avenue and Q Street, 
Northwest. : 


And he returned shortly with his pocket bulging, and he got into the 


1957 Ford and we followed him to Third -- to the vicinity of Third and 
Seaton Place, Northeast, at which time -- | 
* + Me ss co ae | 
THE WITNESS: S-e-a-t-o-n. At which time we observed the 
defendant, Mr. Broadus, walking slowly in the block carrying a large 
brown paper bag. John Doe operated the Ford, stopped the Ford and 
Mr. Broadus got into the Ford with John Doe Number 1, and he rode to 
Fourth and T Streets, Northeast, down by the bridge -- viaduct -- which- 
ever it is and that is where he departed the car. e 
BY MR. LOWTHER: i 
@. Who departed the car, officer? A. Broadus, without the bag. 
Q. Didn't have the bag when he got out? A. He didn't,sir. 
Q. Did not. Go ahead. A. And we then followed John Doe Num- 
ber 1 to Seventeenth and M Streets, Northeast, where he made a left turn. 
We got caught in traffic at Bladensburg Road and Mount Olive Road, but 
we could see him make a turn on M Street off Seventeenth Street before 


we lost — 
* 
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Q. And you followed this John Doe Number 1 black Ford from 
there to where, before you lost him in traffic? A. At Bladensburg 
Road and Mount Olive Road, but we saw him make a left turn on M 
Street off of Seventeenth Street -- joins Mount Olive Road. 

Q. Now, what time of day, as you remember it, sir, on Septem- 
ber 18th, which is the day you are testifying about, was it when you first 
observed this John Doe Number 1 in the black Ford? A. About 2:20 p.m. 

20 Q. Inthe afternoon? A. In the afternoon, sir. 

Q. And when you first saw Broadus get into the Ford, about what 
time was that, as best you recall it? A. Between 3:00 and 3:05 -- may- 
be five minutes 'till three -- within that ten minute period. 

Q. Now then, at that time were you and Officer Durham in an 
automobile yourselves? A. We were, sir. 

Q. Can you tell His Honor and the jury, was it a police automobile, 
or what was it? A. It was a 1953 Chrysler. 

Q. AChrysler? A. Yes, sir. 

Q. It's not an official car then? A. No, sir, it isn't. 

a x = bd x 

Q. Now then, I want to direct your attention, officer, to this next 
day, which is Friday, September 19th, 1958, and in the early afternoon 
hours, midafternoon hours of that date, tell us in your own words the 
times and places as best you recall it, what transpired on Friday, 
September 19th, please. 

* a x * * 

THE WITNESS: About 2:30 p.m. on that day I observed -- Private 

Dory was with me on that date -- Private Dory and myself observed 
22 John Doe Number 1 -- 
* * x 5 Bi 

THE WITNESS: We observed John Doe Number 1 to drive out of 
the 1900 block of Sixth Street, Northeast, as on the previous day, and he 
was operating this 1957 black Ford, 4-door sedan, D.C. license tags 
KJ 266. We followed him to -- 


* a ae ae ae 


THE WITNESS: We followed him to the 300 block of G Street, 
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Northwest, where he parked again, and he was observed by me to enter 
the premises 441 G Street, Government Accounting Office. He departed 
shortly carrying a newspaper which appeared to have something in it. 
He was holding it folded at the top and it was held open by something. 

And he entered the Ford again, and we followed him to the 1200 
block of Fourth Street, Northwest, where he parked and entered 1210 
Fourth Street basement. He departed shortly with his pants pocket 
bulging and got back into the 1957 Ford. ! 

BY MR. LOWTHER: 

Q. Let me ask you this officer: At that address you say ¢ on the 
second day he entered, 1210 Fourth Street, can you tell His Honor and 
the jury, is that the same place you saw him go into the previous date, 
September 187 A. Yes, sir, it is &red brick apartment building, and 
we went in through the basement door. ! 

Q. What transpired with respect to John Doe Number : after he 
came out on September 19 -- out of that 1210 Fourth Street place? 

A. Well, he drove to North Capitol and R Streets, Northwest, where he 
parked, and he remained in the car a short time, and then he walked 
down North Capitol Street toward Florida Avenue. I don't know exactly 
where he went because I didn't follow him after. | 

Q. With respect to the direction that you saw John Doe Number 1 
walking, what street was he going on, on September 19th that you are 
talking about? A. He was on North Capitol going toward Florida. 

Q. Now, can you tell us this: I think you said on September 18th 


he had gone into a service station on 22 Florida Avenue; is that right ? 


A. That is correct, sir. 
Q. On September 19th, did you see him walking on North Capitol 

Street toward R Street -- I mean, on North Capitol Street from R Street, 

would he be going toward that same service station? A. Yes, sir, he 





would be going toward the service station -- the service station, I would 
say, would be about a block to his right when he got to Florida. 

Q. Did he go out of your sight? A. He did, sir. 

Q. Did he re-appear? A, He did, sir. : 
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@. And when he re-appeared, tell us what he did? A. Well, the 
next time I saw him he had gotten back into his car, which was parked 
on North Capitol and R on the corner, and was pulling off. We then 
followed him to the 200 block of R Street, Northeast, where Mr. Broadus 
was waiting with a large brown paper bag. 
Q. That is the defendant, Broadus, you are talking about? A. Yes, 


Q. Go ahead. A. Mr. Broadus handed him a bag through the right 
front window, and John Doe was then followed by us to a super market 
parking lot off of Benning Road and Seventeenth Street, Northeast. And 
he got out of the 1957 Ford -- he parked a little to the rear of the park- 
ing -- he went in -- he went in the alley right off of Seventeenth Street 
behind the super market, and he got out of the 1957 Ford carrying a 
large bag under his arm, and he disappeared from observation. 

Q. How long was he out of your sight, officer, when he left with 
the bag? A. Around five minutes. 

Q. Did he re-appear? A. Yes, sir. 

Q. Did he have the bag with him? A. No, sir. 

Q. Were you in a position to see who, if anyone, he may have con- 
tacted while he was out of your sight? A. No, sir, I didn't know who 
was around. 

Q. What did he do -- this John Doe Number 1 -- after he came 
back out of the alley minus the brown paper bag? A. He drove away, 
and later that evening we saw his car parked up on Fifth Street. 

26 Q. What section of the city? A. Northwest. 

Q. Fifth Street, Northwest? A. In the vicinity where he had left. 

Q. Now then, with respect to the next day, that would be Septem- 
ber 20, 1958, a Saturday, did you have occasion to;see -- well, let me 
put it this ‘way: Did you have occasion to see Johr, Doe Number 1 on 
September 20, that Saturday? A. Idid,. sir. 

Q. And, in your own words, officer, tell His Honor and the jury 
what transpired on that date? Give us times and locations, please. 

_ A. Well, about 3:00 p.m. Private Durham and myself observed Mr. 
‘Broadus standing in the 200 block of R Street, Northwest, holding a 
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large brown paper bag. 

Q. Northeast or northwest? A. Northeast. 

Q. Go ahead. A. Holding a large brown paper bag. We drove 
down Third Street and turned around to face him so we could observe 
him, and about two minutes later John Doe Number 1 drove into the 
block operating a 1955 green Pontiac, 2-door Catalina. John Doe Num- 

ber 2 handed him the bag through the window. 

Q. Who did you say handed him the bag? A. I mean -- I am 
referring to Mr. Broadus. Mr. Broadus handed him the bag through the 
window, and John Doe Number 1 was followed by Private Durham and 
myself to the 1600 block of Maryland Avenue, Northeast, along side of a 
Sears Roebuck parking lot, where he parked the Pontiac. Less than a 
minute later Mr. Charles Davis, the defendant in the green coat and 
wearing glasses, came from toward the parking lot and he was carrying 
a bag under his arm, and he got into the 1955 Pontiac with John Doe 
Number 1, where he remained for about five minutes. And then he got 
out and went back into the parking lot. | 

Q. Who got out? A. Mr. Davis. 

Q. Charles DeWitt Davis got out? A. Yes, sir. 

Q. All right. Go ahead. A. The bag appeared to be larger than 
it was when he got into the Pontiac. At that time we observed him going 





to the parking lot, Sear parking lot, and we followed him in, and he got 
into a 1955 Plymouth taxi cab, East Side, Number 77, which was 

operated by Mr. Henson, the defendant with the white dotted shirt and 

bow tie. The parking lot was crowded at that time. They drove away 





and we got trapped and we couldn't get out of the parking lot. | 

Q. When the defendant, Davis, got into Defendant Henson's No. 77 
East Side Cab, what, if anything, did Davis have with him? A. . had 
a large paper bag. He got into the rear seat. 

Q. Were you able to see or follow where East Side Cab Number 
77 went on Saturday, the 20th day of September, 1958, officer? A. No, 
sir, we were trapped in the lot. We had driven into the lot and there 
was lots of traffic, and he made a turn to the left and came out to another 


lane. We went in the first lane off Seventeenth Street, and he came out 


| 
| 
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the second -- the exit lane, and we were trapped in the lot. 


* * oe 3K me 


Thursday, January 29, 1959 
* * * * 
DIRECT EXAMINATION (Continued) 
BY MR. LOWTHER: 

Q. *** AsI recall, during your testimony concerning Satur - 
day, September 20, you made mention of two defendants: Davis and 
Henson. Step down and point those two defendants out that you saw on 
Saturday, September 20th, officer, please. 

(Witness identified the two defendants named.) 

THE WITNESS: This is Charles Davis and this is Joseph Henson. 

* * x xe ae 
BY MR. LOWTHER: 

Q. Now then, I want to direct your attention to the next week day 
succeeding Saturday, September 20th -- Monday, September 22, 1958. 
I want you to tell His Honor and the jury what, if anything you observed 
in connection with these defendants on that day, and give us times and 
places, please, sir. A. Well, about 2:50 p.m. on that date the defendant, 
Broadus, was observed by Private Durham and myself standing in the 
200 block of R Street, Northeast, holding a large brown paper bag. 

Q. Did this bag appear to be empty or have something in it? 

A. Had something in it. 

Q. Go ahead. A. We kept him under observation up until about 
3:05 p.m. when John Doe Number 1 road into the block in a 1957 black 
Ford, 4-door sedan, bearing D. C. tags KJ 266. 

Q. Is this the same Ford you had seen on previous occasions? 


A. That is correct, sir. 
Q. Go ahead. A. Mr. Broadus handed John Doe Number 1 the bag 
through the window of the Ford, and John Doe Number 1 was followed by 
35 us to 17th and Bladensburg Road, Northeast, where we got tied up 
by a traffic light. ; 
Q.. And did you again see this John Doe Number 1 later on in the 





13 | 
afternoon of Monday, September 22, Officer Carter? A. Yes, sir. We 
looked around the area and about 3:25 p.m. we observed John Doe Num- 
ber 1 driving out of Giant Food Store parking lot in the 1500 block of 
Maryland Avenue, Northeast. | 

Q. Now then, let me direct your attention, if I may, please, sir, 
to the next day, which would be Tuesday, September 23, 1958, and will 
you tell His Honor and the jury what you observed on that date with 
respect to any of these defendants, and give us times and places, if you 
please. A. Well, on September 23rd, 1958, about 2:25 p.m., John Doe 
Number 1 was observed by Private Durham, Dory, and myself to drive 
out the 1900 block of Sixth Street, Northeast, operating a 1957 black 
Ford, KJ 266, and we followed him down to Fifth Street, Northwest -- 
did I say the block of northwest or northeast ? | 

THE COURT: Northeast. ! 

THE WITNESS: Northwest. | 

THE COURT: The 1900 block of Sixth Street, Northwest? 

THE WITNESS: Yes, sir. We followed him down to Fifth Street, 
Northwest, where he parked between G and H Street, and he was observed 


to go into the Government Accounting Office, on that day from the Fifth 





Street side. He returned shortly carrying a newspaper folded which 
appeared to have something in it. 

He was followed then to Fourth and M Street, Northwest, where he 
entered 1210 Fourth Street basement, and he returned shortly carrying 
a small bag. He was then followed to Number 22 Florida Avenue where 
he parked in the unit block of Q Street, that's between Florida Avenue 


and First Street, Northwest. He entered Number 22 Florida Avenue and 


he returned shortly carrying a small brown paper bag. | 
BY MR. LOWTHER: | 
Q. What is Number 22 Florida Avenue, officer? A. It is a service 
station. 
Q. All right. Go ahead. Where did he go then? A. We i 
followed him to the 200 block of R Street, Northeast, where Mr. Broadus 
was waiting with a large brown paper bag. John Doe One pulled the Ford 
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to the curb and Mr. Broadus handed him the bag through the right front 
window. John Doe One was then followed by us to the same Giant Food 
37 Store parking lot where he had pulled away from on the day 
before, and -- 

Q. Where is that located? A. Off of 1500 block of Maryland 
Avenue, Northeast. 

Q. Go ahead. A. John Doe Number 1 got out of the 1957 Ford 
which he had parked along side of the East Side Cab Number 77, which 
was bearing D. C. tags HC 199, which Mr. Henson was the driver, and 
the defendant, Davis, was seated in the rear. 

John Doe One handed Davis the brown paper bag and, at that time, 
I walked back to the car where Officers Durham and Dory was, and we 
observed the entrance leaving the lot, and a few minutes later Henson 
and Davis drove out of the lot in the taxi cab, and John Doe One drove 
out of the lot in the taxi cab, and John Doe One drove out and he made a 
right turn on Maryland and came back towards town. 

And Davis and Henson drove into the 1600 block of Maryland Ave- 
nue where they double parked beside some cars, and at that time -- 
about that time Private Dory brought it to my attention that there was 
an Oldsmobile that appeared to be following them, and we remained where 
we were and kept them under observation, and the defendant, Davis, got 
out of the 1955 Plymouth taxi cab carrying two large brown paper bags 
and got into the 1955 Oldsmobile which was bearing, at that time, D.C. 

38 license tags SH 739, and was being operated by the defendant 
_ Charles Berry. 

They both made a right turn -- both cars made a right turn on 
Seventeenth Street, Northeast, and we followed them down to Bennings 
Road where John Doe One made a right turn toward town, and we followed 
Davis and Berry out Seventeenth Street to South Capitol Street, made a 
left turn on South Capitol and went all the way over to Kennilworth, and 
they made a left turn and then they came back, and we lost them from 


observation where Minnesota Avenue, Kennilworth and Dean, intersect. 
Wiis * Sraoaar x : % 
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Q. * * * Now then; you said you followed the defendants, Davis 
and Berry, in the Oldsmobile -- I think you said to Kenilworth -- did 
you say to Kenilworth? A. Down Kenilworth to where Kenilworth, 
Minnesota Avenue and Deane Avenue intersect. We made a left turn off 
of Kenilworth and left them at the light down by Deane Avenue and 
Minnesota. i 

Q. What section of sear D.C. is that location at, officer? 
A. That's in Northeast. 

Q. And with respect to the premises 4923 Just Street, how far 
away would you say, where you left the defendants Davis and Berry on 
Tuesday, the 23rd of September, 1958 -- how far would that location 
where you left them be from 4923 Just Street, Northeast? A. ; would 
say about a mile. 

Q. About a mile. Now then, I want to direct your attention, if i 
may, sir, to the next week day, which was Wednesday, September 24, 
1958. Would you tell His Honor and the jury what you had occasion to 

observe on the 24th day of September, Wednesday, with respect 





to any of these defendants, and give times and locations, please. A. On 
September 24, 1958 about 2:35 p.m., John Doe One was observed by 
Private Durham and myself to drive out of the 1900 block of Sixth Street, 
Northwest, operating the same 1957 Ford, D.C. tags KJ 266. We fol- 
lowed him to the 300 block of G Street, Northwest, where he parked:and 
entered 441 G Street, the Government Accounting Office. He departed 


in a short time carrying something in a folded newspaper. | 

He was then followed to the 1200 block of Fourth Street, Northwest, 
where he entered 1210 Fourth Street again. He departed shortly and he 
was followed to Number 22 Florida Avenue, Northwest. 

Q. Now, these locations you speak of on Wednesday, September 
24th, Officer Carter, are the same starting point and same places that 
you had seen John Doe Number 1 go on these previous occasions; is that 
right? A. That is correct, sir. 

Q. Go ahead with the 24th. A. He parked -- he didn't park on Q 
Street on this date. .He parked his car at the service station, on the 
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service station lot, Number 22, Florida Avenue, and he walked around 
41 on Florida Avenue to a beauty saloon, which is Number 36 
Florida Avenue. 
Q. It was a what there? A. Beauty saloon. (Pronounced sa-loon.): - 
Q. Isee. Go ahead. A. He departed there shortly witha pocket 
bulging, and at 3:05 was observed to drive to the 200 block of R Street, 
Northeast, where Mr. Broadus was waiting with a bag. Mr. Broadus 
got into the 1957 Ford and rode to Fourth and T Streets;, Northeast. 
* * * x x 
A. Mr. Broadus got into the Ford and he rode to the 200 block 
of T -- to Fourth and T Streets, right under the bridge, where he got 
out without the bag. 
Q. Who got out without the bag? A. Mr. Broadus. He got into 
the car with a bag and he got out of the car without a bag. 
a x * xe 
42 Q. Go ahead, sir. A. We then followed John Doe Number 1 to the 
super market parking lot off of the 1700 block of Benning Road, North- 
east, where he got out of the car and -- he sat for about five minutes 
and then he got out of the car carrying a large bag under his arm, and 
he went to a 1951 tan Chevrolet station wagon which had the grill miss- 
ing, where the defendant, Davis, and two other unidentified colored men 
were seated. It was a lady standing on the side talking to the man on 
the right in the front part of the station wagon, and the defendant, Davis, 
was seated in the rear. Mr. Henson's car was parked across in front of 
them. 
Q. What car is that, now? A. The 1955 Plymouth taxi cab, East 
Side Number 77. : 
Q. Go ahead. A. John Doe Number 1 handed the defendant, Davis, 
the bag, and a few minutes later he left and got into his car. 
Q. Who left? A. John Doe One. The unidentified colored lady, 
she got into the cab with Mr. Henson. Mr. Henson made a left turn and 
43 drove off the lot -- made a left turn going west on Bennings Road, 
and Davis and these two other unidentified males, made a right turn 
going east on Benning Road. We followed them to about -- we followed 
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them to where the bridge go down to Minnesota Avenue off of Behnings 
Road. They went under the bridge and we went over the bridge. 

Q. And if you go under that bridge, the Benning Avenue bridge 
coming down Minnesota Avenue, what street, if you know, does that lead 


you onto? A. Kenilworth. 
*K aK aK x ca 





Q. Now, you said this lady that was there went with the defendant, 
Henson, in the cab. Where had she been before she got into Henson's 
cab on this date? A. She was standing beside the 1951 Chevrolet 
station wagon talking to -- I assume she was talking -- she was! standing 
there, to the man seated on the right in the front. | 

Q. And that was the station wagon, as I understand you, that Davis 
was seated in the rear? A. Yes, sir, it had Maryland tags KD 24-74. 

Q. Now then, Officer Carter, with respect to the following week 


day, Thursday, September 25, I ask you the same question: If you will, 
44 — sir, tell His Honor and the jury what, if anything, you observed to 
take place with respect to any of these defendants on that day, and give 


us times and places as best you remember it, please. A. About 2:35 
p.m. on September 25th, 1958, Private Durham and myself observed 
John Doe Number 1 to drive out of the 1900 block of Sixth Street, North- 
west, operating this same 1957 black Ford, D. C. tag KJ 266. : 
We followed them to the 400 block of G Street, where he parked. 
He then entered 421 - 441 G Street, and departed shortly carrying a 
wide manila envelope which appeared to have something in it. : 
He was then followed to the 1200 block of Fourth Street where he 
entered 1210 Fourth Street again. Departed shortly carrying a small bag. 
He was followed then to First and Q Streets, Northwest, and that is 
where we cut him loose, and about 3:05 p.m. -- 
a * % * ae 
Q. You mean you discontinued observation. A. Yes, because he 
went toward a alley. 
ae a ae * x | 
45 A. And we proceeded to the vicinity of 200 block of Randolph 
Street, Northeast, where Mr. Broadus was waiting with a bag, and John 
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Doe One drove into the block at about 3:05 p.m. Mr. Broadus got into 
the car with the bag and drove to Fourth and T Streets, Northeast where 
he got out of the car without the bag. * * * We followed John Doe One 
to the Safeway lot off of -- it wasn't the Safeway -- it was the Sears lot 
off of Seventeenth and Maryland Avenue. It is a small lot -- it is a small 
Sears lot. * 

* * * * 3K 

Q. All right. What happened out there? A. That's where Davis 
and Henson was waiting in East Side Cab Number 77, and John Doe One 
got out of the cab and contacted Davis and give him a large brown paper 
bag, and then he reached into his pocket and handed him something which 
appeared to be money. They both drove off the parking lot and Henson 
and Davis was followed to the 4800 block of Just Street, Northeast, where 
Davis departed the cab with the bag and was lost from observation in the 
4900 block. | 

46 Q. Now then, where did John Doe Number 1 go after he had given 
the bag to Davis, who was in Henson's cab on this date here, the 25th? 
A. I'm not sure where John Doe Number 1 went. We followed Henson 
and Davis in the cab. 

Q. Now, you say that Henson and Davis in the cab -- where did 
Davis get out of the cab, officer? A. In the 4800 block of Just Street, 
Northeast. 

Q. Just Street? A. Yes, sir. 

Q@. And that is here in the District of Columbia? A. Yes, sir. 

Q. Now, did you have occasion to see, after Davis got out of the 
cab on September 25th, 4800 block of Just Street, whether or not he was 
carrying anything? A. He was carrying a large bag. 

Q. Did you see where he went? A. Not on that date; no, sir. 

Q. Can you tell us this: Did you see whether he stayed in the 4800 


block of Just Street? A. I could see he didn't stay in the 4800 block. 
* * 3x = * 


Q. And what hundred block of Just Street was he proceeding toward, 
if any, when you lost observation, officer? A. The 4900 block. 
Q. Now then, with respect to the next week day, which is Friday, 
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September 26, 1958, I will ask you the same question, and that is, will 
you tell His Honor and the jury what, if anything, you observed with 
respect to any of these defendants on that day, and give us times and 
places and dates and locations as best you recall them. A. About 2:40 
p.m. John Doe One was observed by Private Durham and myself to park 
the '57 Ford, KJ 266, in the 300 block of G Street, Northwest. He was 
then observed by us to enter the premises 441 G Street, the Government 
Accounting Office, and returned shortly carrying a brown folder. 

He was then followed to:the 1200 block of Fourth Street, Northwest, 
and up there he entered 1210 Fourth Street basement, and departed 
shortly carrying a small bag. He got back into the Ford and 2 to the 
unit block of Q Street, Northwest. 

Q. When you say the "unit" block, of Q Street, you mean what? 

A. It's between First Street and Florida Avenue, Northwest. _ 

48 Q. Go ahead. A. He got out of the Ford on that date and he walked 
back to First Street, and he walked up First Street to a alleyway that runs 
down the center of the block, and he walked into that alleyway. : 


About 3:05 p.m. John Doe picked up -- John Doe One picked up 
Broadus in the vicinity of Third and S Street, Northeast. Broadus was 
observed carrying a large brown paper bag, and Broadus got into the car 
with the bag and he rode to Fourth and T Streets, and he got out of the 
car minus the bag. 


John Doe Number 1 was then followed to Twenty-sixth Street, 
Northeast, in front of two schools down there, where he contacted Davis 
and Henson. He was observed to give Davis the bag. Davis _ seated 
in the rear of the car. | 

Q. What car? A. 1955 Plymouth cab operated by Henson. 

Q. What kind of cab, do you recall? A. East Side 77, bearing 
C.D. Tags HC 199. | 

Q. The same cab you had seen on previous occasions? a Yes, sir. 

Q. After John Doe Number 1, on this date, September 26th, handed 
the bag to Davis in the cab, what happened? A. Both cars drove away. 

49 Q. Which car did you follow, if either? A. The cab. | 
Q. And what happened after you started following the cab on this 
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date? A. We followed them to the 4800 block of Just Street, Northeast, 
where Davis departed the car carrying a bag and was observed to enter 
4923 Just Street. . 

Q. And who went into 4923 Just Street on September 26? A. Davis, 
with the bag. 

Q. What did Henson do? A. Backed out, all the way back to Jay 
Street, and drove away. 

Q. And as best you recall, what time of day was it when you saw 
the defendant, Davis, on September 26th, walk into 4923 Just Street, 
Northeast, with a bag? A. Around 3:25 p.m. -- 3:20 or 3:25. 

Q. What time was it, officer, please? A. It was around 3:20 or 3:25. 

Q. Now, this Just Street, I presume, is in the District of Columbia? 
A. It is, sir. 

Q. Now, can you tell us whether or not this is the first time during 

50 your observations up to this point, that you had seen Davis go into 
4923 Just Street? A. That is correct, sir. . 

Q. That's on the 26th of September? A. That's correct. 

Q. Now, as best you can, will you describe what the outside of the 
premises, 4923 Just Street, looks like? By that I mean, is ita single 
family dwelling, a row house, semi-detached, or what? A. It's a row 
house, but the steps to it is a little different from what usually be to a 
row house. The steps lead to several of the houses -- lead to more than 
one house. The steps lead from the street, but they've got numbers on the 
doors. I believe there is one on the corner; then there's two doors together. 

Q. Now then, you discontinued observations at that time, after you 
had seen the defendant, Davis, go into 4923 Just Street on September 26th? 
A. Yes, sir. 

Q. Now, I call your attention to the next week day, Saturday -- . 
next day, Saturday, September 27, 1958. Tell us, sir, what, if anything, 
you observed with respect to any of these defendants on that Saturday? 

A. About 2:25 p.m. we observed Broadus standing at Second and R Streets 
oi -- Private Durham and myself observed Broadus standing at 
Second and R Streets, Northeast, holding a large brown paper bag. 
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About 3:00 p.m. John Doe One drove into the 200 block of R Street 
where Broadus had moved down further into the block, in the 1957 Ford, 
KJ 266. He parked briefly, and Broadus entered the car carrying the bag. 
Broadus rode to Fourth and T Streets with him and departed the car 
minus the bag. John Doe One was followed to 21st and H meneets North- 
east. That is where he contacted Davis and Henson. | 

Q. Where was Davis and Henson when John Doe One met them at 
that location? A. In East Side Cab Number 77. | 

Q. What happened then, officer? A. John Doe One got out of the 
car and gave -- walked back and handed Davis the bag, and Davis and 
Henson drove away in the cab, and John Doe One drove away, and Henson 
made a right turn on Bennings Road, Northeast, and Davis and Henson -- 
John Doe One made a right turn on Bennings Road, Northeast, and Davis 
and Henson made a left turn on Bennings Road, Northeast. | 





Q. Who did you follow, if either one of them? A. We followed 


Davis and Henson. 
Q. What happened after you followed them? A. We followed them 


to -- it was raining on that day, and we followed -- Henson took Davis 
all the way into the 4900 block. We followed them into the 4900 block of 
Just Street where Davis departed the cab carrying a bag and entered 
4923 Just Street, and Henson drove away. : 

Q. Now, you say the weather conditions on that day were what? 
A. Raining. 

Q. Raining. A. Yes, sir. 

Q. And after Davis got out of the cab at 4923 Just Street, where 
did Henson go? A. He drove away. : 


Q. Now, did you continue your observations in the vicinity after 
you saw Davis go into the premises, 4923 Just Street, on September 27? 
A. We left for a short time and changed cars and came back, : 

Q. When you came back, what, if anything, did you observe, 
officer, on Saturday, September 27? 

% a bd 
BY MR. LOWTHER: | 
Q. * * * what time it was when you saw Davis on Saturday, 
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September 27th, go into 4923 Just Street? A. It was about 3:15 or 3:25 
p.m. when he went in 4923 Just Street. 

Q. Now then, you continued observations on the premises after 
you saw Davis go in there? A. All except the time when we went to 
change the car. That took about an hour, I guess. 

Q. After you got back to the premises, what time do you think it 
was when you got back there? A. Around four, or a little after. About 
4:30, or a little after. 

Q. After you got back to the vicinity of 4923 Just Street, will you 

tell His Honor and the jury what you observed with respect to 
those premises, if anything? A. About 7:35 p.m. I observed the defen- 
dant, Berry, and another unidentified male, to leave the premises 4923 
Just Street, Northeast, and they got into a 1951 or '52 Chrysler and 
drove away. 


Q. Let me ask you this: Did you continue your surveillance after 


you saw Berry and the unidentified male drive away? A. I did, sir. 

Q. What happened during that period of time? A. About five 
minutes later the defendant, Davis, and Robert H. Ellis, left the premises. 
Ellis was carrying a large brown paper bag at the time, and they walked 
down the street to about the 5000 block of Just Street, Northeast, and 
Private Durham and myself followed them on foot, and Davis and Ellis 
got into a 1958 Ford Thunderbird, and Ellis was the operator at the : 
time, and Ellis backed the Thunderbird all the way back to 52nd Street, 
Northeast, and headed -- 

ak ae ar x * 
THE WITNESS: Ellis got into the 1958 Ford Thunderbird, D.C. 
tags RW 749, and Davis got in on the passenger side. Ellis was carry- 
56 ing a bag at the time. 
BY MR. LOWTHER: 
Q. Did the bag appear to be empty or have something in it? 
A. It appeared to have something in it. 
_.Q. What happened after Davis and Ellis got into the '58 Ford 
Thunderbird? A. Ellis backed the Thunderbird to 52nd Street, North- 
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east, and they took off, headed toward Jay Street -- up 52nd toward Jay 
Street, Northeast. | conde 

Q. Now, had you ever seen that 1958 Thunderbird that you saw 
Davis and Ellis get into on Saturday, September 27, in the evening hours 
-- had you ever seen it in the vicinity of 4923 Just Street before that 
time? A. Yes, sir, I had seen it over.on Jay Street, which was in that 
vicinity. | 

Q. And when had you seen it, and how many times, if you can tell 
us, officer? A. Seen it September 25th. It was about 5:00 p.m. Icame 
through that street and I saw it parked at an apartment building is either 
49 or 5015 Jay Street. Iknow the last number was 15 -- either 49 or 
2015, but he was parked beside of the apartment building. It wasn't on 
the street. , 

Q. Directing your attention back to the date of September 26, 1958, 
can you tell us whether or not you saw that '58 Thunderbird on Septem- 
ber 26th? A. It was parked at the same place about 3:40 p.m. on the 26th. 

Q. Did you see anyone enter or leave that car on the 26th? A. Well, 





I got over in that vicinity about 6:50 p.m. on the 26th and at that time 
Ellis was getting into the Thunderbird, and he drove away. : 

Q. Now then, will you step down, sir, please, and point out for His 
Honor and the jury this defendant, Robert H. Ellis, you testified about on 


Saturday, September 27th. 
(Witness identified Defendant Robert H. Ellis.) . | 
(Witness resumed the stand.) 
BY MR. LOWTHER: ! 

Q. Officer Carter, I want to direct your attention to the next week 
day succeeding Saturday, September 27th, which would be Monday, 
September 29, 1958. I ask you the same question: Tell His Honor and 
the jury what, if anything, you observed.during the course of Monday, 


September 29, with respect to any of these defendants, and give us 
times and locations, as best you recall them. A. Well, about $: 10 p.m. 
Private Dory, Durham and myself were making observations in that 
vicinity. | 
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Q. What vicinity, sir? A. 4923 Just Street, but at the time, we 
had gone down to this apartment building where Ellis usually parked, 
and we had put Private Durham off so he could stand at the apartment 
building to see him when he parked, and Private Dory and myself was 
proceeding to the vicinity of the 4800 block of Just Street when the defen- 
dant, Berry, drove into the block operating a 1951 Buick, with a rear 
light lense missing, bearing D. C. Tag RR 472, and he was observed 
parking in the 4800 block of Just Street, and he walked around to the 
4900 block of Just Street and entered 4923 Just Street. 

Q. Went into where? A. 4923 Just Street. 

Q. As best you recall, what time of day was it when you saw the 
defendant, Berry, on September 29th, go into 4923 Just Street ? 

A. 3:10 p.m. 

Q. What transpired, if anything, after that, officer? A. Well, we 
continued our observation on the premises 4923 Just Street, and about 
3:15, at that time we had parked in the 4900 block, we observed the 
defendant, Charles Davis, walking -- to walk from the 4800 block into 

59 the 4900 block of Just Street carrying a large paper bag. 

Q. Did that bag appear to be empty or have something in it? 
A. It appeared to have something in it. 

Q. Where did Davis go after you first observed him walk in the 
4800 block? A. Went into 4923 Just Street. 

Q. And you continued your observations, officer? A. Well, we 
left briefly, and we came back later on in the afternoon. 

Q. Do you recall about what time it was that you came back to 
the vicinity of 4923 Just Street later on that afternoon? A. It was 
around 5:30. 

Q. Tell us what you observed, if anything, after you returned to 
that vicinity later on in the afternoon, Monday, September 29th? A. Well-- 


Q. Please keep your voice up. You have a tendency to drop your 
yoice. A. Yes, sir. About 7:10 p.m. Charles Berry, Charles Davis, and 
Robert H: Ellis, was observed by Private Dory and myself to leave the 
premises 4923 Just Street, Northeast. At the time, Robert Ellis was 
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carrying a bag as he has been carrying on Saturday. The three of them 
60 got into the same 1951 or '52 Buick, D. C. tags RR 472, which 

Berry had parked in the 4800 block of Just Street at 3: 10 p.m. that 

evening, and they drove down to a alleyway beside the 4900 block of Just 

Street, and drove to Jay Street, and we followed them down to 49th 

Street, down to Deane Avenue, and down to Minnesota, where we dis- 

continued our observations. | 

Q. All right, officer. Now I want to direct your attention to the 
next week day, that is, Tuesday, September 30th, and tell His Honor and 
the jury what, if anything, you observed with respect to any of these de- 
fendants, and give times and locations, please. A. Well, about 2 :50 
p.m., September 30, 1958, the defendant, Broadus, was observed by 
Private Durham, Dory, and myself, standing in the 200 block of R Street, 
Northeast, holding a large brown paper bag. About 3:05 p.m. , John Doe 
One drove into the 200 block of R Street, Northeast. He was operating 
the same 1957 Ford, D.C. tag KJ 266. John Doe One pulled along side 
of Broadus, and Mr. Broadus handed him the bag through the right front 
window. John Doe One was then followed by us to the 2100 block of H 
Street, Northeast, where he contacted Mr. Davis, who at the time, was 
riding in the cab with Mr. Henson, East Side Cab Number 77, and John 

Doe One gave Davis the bag. And we then followed Davis and Hen- 
son out to the 4800 block of Just Street, Northeast, where Davis got out 
of the cab carrying a bag, and was observed by us to enter the premises 
4923 Just Street, Northeast, with the bag. : 

Q. About what time, best you can recall, did you see Davis? 

A. Around 3:20 or 3:25. 

Q. Now then, I direct your attention to the next succeeding week 
day, Wednesday, October 1, 1958. During the course of the afternoon 
hours of that day, October 1, can you tell us whether or not you had 

occasion to be in the vicinity of 4923 Just Street, Northeast? A. I did, 


sir. 


Q. And what, if anything, did you observe, officer, with respect 
to any of these defendants, and give us times, as best you can recall 





26 


them. A. Well, Private Durham and myself were making observa- 

tions on the premises 4923 Just Street, Northeast, at the time, and 

about 3:00 p.m. the defendant, Robert H. Ellis, was observed to 

ride into the block in a 1954 Chevrolet, black, bearing Virginia 
license tags A.124-108. Another unidentified colored male, 

he was operating the car at the time, and Mr. Ellis was riding as 

a passenger. 

Mr. Ellis got out of the car on the passenger side. Mr. 
Ellis, at the time, was carrying a large brown paper bag, a real 
tall bag, about that high. 

Q. Did it appear to be empty or have something in it? 

A. It appeared to have something in it. 

Q. Where did he go? A. Into 4923 Just Street. And the 
other unidentified male, he was carrying what appeared to be 
something wrapped in a raincoat, and he went in also. 

Q. That is the man who was driving the car that Ellis got 
out of? A. Yes, sir; he was driving the Chevrolet. 

Q. You say both of them went in? A. Yes, sir. 

Q. All right. Now then, did you continue your observa- 
tion? A. Yes, sir, I did. 

Q. What, if anything did you see after that,officer? 

A. About 3:20 p.m., the defendant, Charles Berry drove the 

63 same 1951 Chevrolet station wagon with the grill knocked 
out, Maryland tags KD 24-74, into the 4900 block of Just Street, 
Northeast, and he parked near the corner of the alleyway, and 
he entered 4923 Just Street also. . 
| Q. Well, up to this point, how many of the defendants had 
you seen go into 4923 Just Street on October 1? A. That is | 
Berry and Ellis. | 
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Q. All right. Along with an unidentified male? A. Yes, 





Q. Go ahead. Who, if anyone else, did you see on the Ist : 


of October? A. About 3:25 p.m. we observed Charles Davis to : 


walk into the 4900 block of Just Street, and he was wearing a 


light tan jacket at the time, and he appeared to have something ; 


under it, and he went into 4923 Just Street. 

Q. Now, about what time did Davis go in, Officer? 
A. 3:25 p.m. 

Q. And during the course of October 1, when you were 
out there making your observations, can you tell us, were you ! 
in a position to see people going in the front and the rear, if 


there was a rear door, or only the front? A. We were just 


covering the front. 
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CROSS EXAMINATION 
RY MR. BRYANT: 
* 2k 
66 MR.-BRYANT; * * * 
67 If Your Honor please, may we, at this time, take a look at his 

notes ? 

THE COURT: Very well. 

* * 

RY MR. BRYANT: 

Q. Now, Mr. Carter, there came a time that you made an affi- 
davit to the effect, to what you have inthere? A. Yes, sir; it did. 

* * oy * 

CROSS EXAMINATION 

BY MR. JOHNSON: 

a * id x 

Q. Didany person, other than you, write anything out at 4923 
on October lst? Did you write anything out there? A. Private Durham 
did. 

Q. Did you write anything at 4923 on October lst? A. Yes. 

x * ae * 

Q. Now, your last observation was at 3:25; is that right? 
A. That's correct, sir. 

Q. Well then, you wrote it after 3:25; is that correct? A. I 


wrote them as they were going along. There was a lapse between the 


time each man went in, but it didn't take long--at 3:25 I saw Davis go 
into those premises. 

Q. Let me see your notebook. A. Here it is. 

MR. JOHNSON: Will you mark this, Mr. Clerk, please? 


(Defendant Ellis' Exhibit No. 1 
marked for identification. ) 


BY MR. JOHNSON: 
Q. Can you show me in here, on October Ist, where you 
stopped writing? A. Where I say "3:25 p.m."-- 
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| 
Q@. Show me where you stopped writing. A. Well, I am going 


to show you here now. 

Q. Show me, sir. A. Come up and look. 

Q. Is that at the endthere? A. That is where I stopped writ- 
ing. | 
Q. Now, didn't you just tell these ladies and gentlemen of the 
jury that as each man went in you stopped writing? Didn't you just tell 
them that? A. That's correct. ! 

Q. Well now, show me where you stopped each time. 

A. "3:00 p.m.--" 

Q. No, show me, sir. ‘I don't want you to read-- | 

* * * * | 

THE WITNESS: I've got to know myself. I can read it and tell 
where I stopped. '3:00 p.m. Ellis and another colored male parked 
a 1954 Chevrolet, A-124-108, Virginia tags, in the 4900 block of Just 
Street, where Ellis departed the passenger side carrying a large brown 
paper bag, and they both entered 4923 Just Street, Northeast. The 
other male had a bag wrapped in a raincoat." ! 

Of course, I didn't put in there, the observation, that it ‘was a 
bag, because I wasn't sure. I just said he had something wrapped in 
it. That is where I stopped at that time. ! 

BY MR. JOHNSON: : 

* * * * | 

Q. Now then, show me where you next stopped. A. "3r2-—" 

THE COURT: Well, just show it without reading it again. 

THE WITNESS: Here. 

BY MR. JOHNSON: | 

Q. You stopped at "Northeast"? A. That is correct, sir. 

Q. Where is the next time you stopped? A. Here, where I 
showed you before. ! 

Q. Those are the three times you stopped? A. Yes. 


* * ae * 


Q. Now, did you or did you not make your recitations in here 
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shortly after you made the observations? A. Some of them, yes. 

* * ae 2K 

Q. In other words, all of them were made within a short time 
after the observation was made; is that right? A. That is correct, sir. 

Q. Well then, what did you have to do with your--about getting 
together to write up this affidavit? Didn't you have all your notes 
written? A. Well, I explained to Mr. Bryant that on some days that 
Dory was there, Durham, he wasn't there. Well, we get together and 
we write them all up on a large sheet of paper--one sheet of paper after 

the other--what everybody has seen, and we, in turn, turn the 
paper over to the lieutenant. He turns it over to the inspector, and the 
inspector has the secretary to type it up. 

Q. That only occurred on October Ist; isn't that right ? 

A. That was for the whole observations. 

Xr a * * 

Q. Now, tell me this, sir: With regard to some of your ob- 
servations, some of your notes in that book, I notice that they refer 
back to prior days; is that correct, sir? A. Two days; yes, sir. 

Q. Well, now, then you made observations that weren't con- 
tained in there? A. One. 

Q. Just one? A. Yes, sir. 

Q. Did you make it three times? A. That weren't contained 
in the affidavit ? 

Q. No--you indicated to this jury and to His Honor that shortly 
after each observation, and whatever you saw an individual do, you 
would write it down; is that correct, sir? A. That's correct, sir. 

Q. Isaid, but some of your notes--in some of your notes, you 
--like, on September 29th, you put at the bottom of that day something 

that happened on the 26th and something that happened on the 
25th. How didthat happen? A. That was the car that was parked over 
on Jay Street, but I didn't write about--I took the license tags of his 


car on the 25th. I saw it again on the 26th, and it resembled the car 


I had seen somewhere, and I took the license tag and checked it out, and | 
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it was at that time that I wrote down that I had seen Ellis' car on two 


: | 
prior occasions. ! 


Q. That is very well, sir. | 

Now, where did you write it down? The tag number you saw on 
the 25th, you say you checked? Where did you write it down? A. The 
tag number that Ichecked? That was after--it was after the next day's 
observation. That was about three days later. | 

Q. Now, just recall, Mr. Carter--maybe I was mistaken in 
what you said. You said, on the 25th you saw this car and you noted 
this tag number, and you noted it down, and it was later that you put it 
sn on the 29th that it belonged to a certain party; isn't that correct? 
A. That's correct, sir. | 

Q. Well now, where did you put the note down when you ob- 
served it on the 25th? A. Ona card, because I wasn't going to put it in 

these notes because I didn't know whether they connected or not. 

Q. These notes don't reflect what you observed then; just what 


you select ? 


MR. LOWTHER: Just a minute. This is argumentative too. 
THE COURT: Sustained. 
BY MR. JOHNSON: | 


Q. In other words, there are some things you didn't put in your 
notes that you observed? A. Not pertaining to this case. 

Q. I see. And with regard to this particular thing, you ‘said that 
on the 25th you noticed this tag number; is that right? A. That's cor- 
rect, sir. ! 

Q. And you checked it? A. Well, I wrote it down. 

Q. You wrote it down on another piece of paper; is that aa 
A. On one of those little cards we have in the office. 

Q. You mean you didn't write it down at the place is A. I wrote 
it down, put a question mark. When I see some tags-- : 

92 THE COURT: The question is where you wrote it down. on the 
card. : 

THE WITNESS: Oh, at the premises where it was parked. 





* *K 


BY MR. JOHNSON: 
Q. Now, aren't your notes that you have in front of you, day by 


day, don't they have every single solitary person's name that you have 
in this affidavit? A. Day by day? 
Q. Yes, sir. A. No. 
Q. What day is it? A. John Doe One. That is the other man. 
John Doe Two, John Doe Three. I have--that was Davis. And-- 
@. You don't have Davis' name--John Doe Three you have in 
there? A. Yes, sir. = 
Q. You don't have DeWitt Davis' name in there? A. Sure, 
further down when I found out who he was. 
@. Isee. You didn't know who he was then? A. Not when I 
started. 
95 Q. When did you find out who he was? A. Sometime before 
the end of the week. 
Q. What week, sir? A. September 25th. End of the week of 
September 25th. 
Q. End of the week of September 25th? A. I think it was--it 
was soon after I spotted that car out there. 
Q. That tells me when you did it without identifying the time. 
What time did you do it? What date? A. Did Ifind their names? 
Q. Yes, sir. What date did you determine who John Doe Num- 
ber 3 was? What date? A. I can look in here and tell you. 
ok * * * 
THE WITNESS: Must have been the 27th, because I have John 
Doe up to the 27th. 
ok aK 
CROSS EXAMINATION 
BY MR. AHERN: 
* x * 
CROSS EXAMINATION 
BY MR. McKENZIE: 
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Q. Now, Officer Carter, I hand you a paper here which, is en- 
titled on the front page, "Search Warrant, United States District Court,” 
and attached thereto there is some writing, typewritten, 1, 2, s, 4,5 
and a half pages. And upon the last page there are signatures including 
your own. i 
Now, that signature there that has your name--is that your sig- 
nature? A. Itis, sir. | 
* ss * * 
103 Q. When you swore to this paper; you did swear to it? . Yes, 
sir. | 
Q. What did the commissioner say to you at that time 2 A. Do 
you solemnly swear that this thing is the truth and nothing but the truth, 
so help you God--something of that nature. 
Q. Is that all he saidto you? A. Well, whatever he osualy 
say; I don't recall the exact words. 
Q. Do you swear that the statements herein seaiained’s are the 
104 truth, the whole truth, and nothing but the truth, so help you 
God--did he say something of that nature? A. Yes, sir. : 


Q. Did he ask you any questions? A. I don't recall any ques- 


tions. 

THE COURT: Will you step up to the bench? 

(At the bench:) | 

THE COURT: If what your purpose is, Mr. McKenzie, in this 
line of questioning, is to attack the validity of the search warrant, then 
I don't want to do that in the presence of the jury, if you are raising 
some question-- 

MR. McKENZIE: All right. 

THE COURT: Now, you went entirely too far, Mr. Johnson, 
into this matter, because the'only purpose of your questioning was to 
impeach this man's testimony, his credibility as to these observations, 
and that is the reason I let you go as long as I did. ! 

MR. JOHNSON: Yes, sir. 

THE COURT: But, to go intothetechnicalities of the way the 
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search warrant was signed, and all that, is totally immaterial and 
irrelevant to this trial except as it goes to the legal question of whether 
there was a valid basis for the search, and, as you had indicated be- 
fore, you were going to let me know before you started the question, 
105 whether you were going to raise that legal proposition, so I 
could excuse the jury--we don't want to befuddle them with all this, 
that has no relevancy to the facts that they will undoubtedly have to 
decide in this case. 

MR. JOHNSON: May we do this, if Your Honor please: I 
thought it would be a good time now to go into that question. May we-- 

THE COURT: Was that your purpose? 

MR. McKENZIE: My purpose is to demonstrate by his answers 
that he made a blanket affirmation, and that the commissioner never 
inquired of what he was swearing to; never knew what he was swearing 
to-- 


THE COURT: That is purely a legal question that doesn't have 
relevancy to the facts here that the jury will have to decide. Therefore, 


this discussion should be had, if you are raising some question as to 
legality, I will have to hear it outside the presence of the jury. 

ae * ok * 

(At the bench:) 

MR. AHERN: At that time, Your Honor, as a legal matter, 

106 may we also take up the motion to suppress on these-- 

THE COURT: We should take up the whole thing. It will save 
time to take up the whole business at that time. 

a a * ue 

107 (Thereupon, the trial was resumed out of the presence of the 
jury as follows:) 

THE COURT: Mr. McKenzie, are you and the rest of you 
gentlemen for the defense, contending here by this examination with 
reference to what happened before the commissioner, that the com- 
missioner didn't read this-- — 

MR. JOHNSON: That is one of the-- 
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MR. McKENZIE: May I say this, before we go any further. 
' This idea, as you recall, was originally in the mind of Mr. 





Johnson for his people more than it was in mine for mine. 
THE COURT: Are you serious in contending he didn't read it ? 
MR. JOHNSON: Yes, sir. | a 
THE COURT: Was it Mr. Splain? i 
MR. JOHNSON: Yes, sir. | 
THE COURT: We had better get him up here. 
: * 5 * 
108 SAMUEL E. CARTER : 
was called to the stand by counsel for the defendants , and having been 
previously sworn, was examined and testified as follows: ! 
DIRECT EXAMINATION | 
BY MR. JOHNSON: ~ : 
Q. On October ist, after you got back to the police headquar- 
ters, and after you had the transaction in the commissioner's office, 


109 where did you go, sir? A. After I had my transaction in the 


commissioner's office ? 

Q. Yes. A. To 4923 Just Street. 

MR. JOHNSON: Mr. Ahern asked me should we present a for- 
mal motion. I told him until there would be a development I didn't think 
any formal motion should be made orally, as Your Honor is going to 
hear this in line with our motion to suppress at this time. : 

THE COURT: This hearing is now being conducted in connection 
with a motion made by the defendants to suppress the evidence on the 
ground that the search warrant was not legal, and the fact, as I under- 
stand it, you contend that the commissioner did not read it before it 
was sworn to? | 

. JOHNSON: Yes, sir. 

THE COURT: The Court will rule in that respect; and, , secondly, 
that it was improperly executed; is that right ? 

MR. JOHNSON: Yes, sir. 

BY MR. JOHNSON: 
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Q. Now, did you go out to 4923 Just Street? A. Yes, sir, I 


Q. Well, now, who went with you, sir? A. Lieutenant Foran-- 


THE COURT: Here is the commissioner now. To save time, I 
think we had better dispose of this matter first. 
x * * ss 
110 COMMISSIONER JAMES F. SPLAIN 
was called to the witness stand, and having been first duly sworn was 
examined and testified as follows: 
op DIRECT EXAMINATION 
BY MR. JOHNSON: 


* * ak * 


(Defendant's Exhibit No. 2 was. 
marked for identification. ) 


111 Q. Do you know what itis, sir? A. Yes, sir. This is the 
search warrant which was issued-- 

THE COURT: It speaks for itself. 

BY MR. JOHNSON: 

Q. Now, Mr. Splain, directing your attention to the first day 
of October, do you know when you left the court house that day, sir? 
A. No. se 

Q. Have you any recollection of this particular proceeding ? 
A. No. 

Q. None, sir. Now, tell me this, sir, what is the process in 
your office-- 

THE COURT: Practice-- 

MR. JOHNSON: Practice, yes, sir. 

BY MR. JOHNSON: 

Q. --when an affidavit is brought into you, sir? A. I read 
the affidavit over carefully to ascertain the facts shown by the affidavit. 
Also, whether or not it indicates sufficient cause for me to sign a 
search warrant for the premises indicated in the affidavit, and, of 
course, upon violation of law, by me. 


Q. Now, with regard to--what do you do next, sir, after you 
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nave read the affidavit? The next step, sir. A. Is to take the oath of 
the party--it is usually sworn to before it is presented to me, but 
sometimes while they are preparing the other papers I take longer to 
read it than other times, andl want it sworn to before any other |papers 
are issued. | 

Q. What other papers, sir? A. The search warrant, itself , 
form, whichI sign. The affidavit is the first thing that I see. ! 


Q. You said you look at the. search warrant--the affidavit, to 


| 


examine it for probable cause. A Yes. 

Q. Then you indicated that while the other papers are being 
performed, you sometimes swear to it. What do you mean by that, 
sir? 

THE COURT: He didn't say "nerformed." 

BY MR. JOHNSON: 

Q. I mean prepared., Other papers are being prepared. 
A. Yes. They have to be prepared by my secretary. | 

Q. Isee. What other forms, sir? A. The search warrant, 





itself. | 
Q. Isee. The search warrant is done after you have read the 
affidavit. A. Yes. : 
113 Q. Is that before the affidavit is sworn to, sir? A. No. The 
affidavit is usually sworn to when it is presented to me. | 
Q. It is usually sworn to when it is presented to you. 
A. Yes. | 
Q. Was that done in this case? A. It is the usual form; I 
couldn't say, particularly. , 

THE COURT: I don't think it makes any difference what time it 
is sworn to, counsel. I think you are just wasting your time if that's 
all you've got there. As long as it is sworn to and as long as the com- 
missioner has read it, and satisfied himself there is probable ‘cause, 

I think compliance is had, so I don't think we should take any more 
time whether it is before or after, ora matter of minuites. I don't 
think that is material. | 
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BY MR. JOHNSON: 

Q. In other words, this one was sworn to by you, though, --I 
think you took this oath, sir. A. I always sign it. 

Q. You always sign it. A. lam the one that takes the oath of 
the three officers. 

Q. Isee. Was it signed before it comes to you? A. Itis 


signed in my presence. 
114 Q. They sign them in your presence. A. Yes. 

Q. Isee. A. It is presented to me without any signatures. 

Q. Without any signatures. 

Now, did you ask these officers any questions ? Did you say 
anything to them when they came to you? A. Alllask them, if they 
swear that the statements made therein are true to the best of their 
knowledge and belief. 

Q. That is all you say tothem, sir? A. That is whenl give 
them the oath. Sy 

Q. What, sir? A. That is the formal oath. 

Q. That's all you say tothem? A. Do you solemnly swear the 
statements made herein by you are the truth, the whole truth, and noth- 
ing but the truth--that is the oath. 

Q. This is an affidavit that contains six and a half--or six, type- 
written pages, single spaced. A. Yes. 

Q. This affidavit was presented to you sometime after quarter to 
four on October ist. Is it your testimony, sir, that you read that? 

115 THE COURT: Wait a minute. You are making a statement to 
him that it was-- 

MR. JOHNSON: I beg your pardon. 

BY MR. JOHNSON: 

Q. Was this affidavit presented to you after quarter to four on 
October ist? A. You say it was? 

THE COURT: No. He is asking you iff you know what time. 

THE WITNESS: No. I have no way of knowing. We are there 
until our work is finished. We don't watch the hours. 
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BY MR. JOHNSON: | 

Q. How do vou know how long to stay there, sir? “ Bl 
the office hours fit with the clerk's office. : 

Q. In other words, at four o ‘clock-- A. From 8:30 to 4:00, 
but that four o'clock is very elastic. If necessary, we are there until 
six or six-thirty, and that very often happens. 

THE COURT: In other words, asI understand you, you don! t 
keep any time record as to any particular affidavit ? 

THE WITNESS: No. We stay there when necessary. very often 
we will get a telephone message at four o'clock or five minutes of four, 
and they will say, ''We want to get a warrant tonight," or "We want to 

116 bring some papers in and come right in.'' So, we have to wait 
until they come--no matter where they are coming from--and then we 
go over the papers and issue them. There are no fixed hours of closing. 

BY MR. JOHNSON: : 

Q. Now, this search warrant was served in the 4900 block of 
Just Street at five minutes to five-- : 

THE COURT: Now, I don't think you should argue with this wit- 
ness, Mr. Johnson. He has indicated that he doesn't know what time he 
signed this affidavit. He can't help you on that phase of it at all. 

THE WITNESS: No, we have never timed them, Your Honor. 

THE COURT: He says he doesn't keep a time record. | Let's not 
take any time to go into that. 

THE WITNESS: We are there as late as necessary. 

MR. JOHNSON: Will Your Honor indulge with me. 

THE COURT: Yes, certainly. 

BY MR. JOHNSON: 

Q. Now, Mr. Splain, I notice in that record there is a little 
note there signed by the United States Attorney. A. Where is that ? 
This ? 





| 
Q. Yes, sir. A. This is a note signed by the United States 
LLt * --Assistant United States Attorney. ! 
Q@. Yes, sir. About what--do you know what it is, sir? A. No. 
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It is an approval by the United States Attorney for the issuance-- 
THE COURT: Mr. Lowther can help you out on that one. 
MR. JOHNSON: Well, I think it is in his file, sir. 
THE COURT: It isn't his file. This is the Court's file. 
BY MR. JOHNSON: 
Q. Well, did this piece of paper in this case come down to you 


before you issued that warrant ? 

MR. LOWTHER: Stipulated that it did. 

THE COURT: It is so stipulated, Mr. Johnson. 

THE WITNESS: It may have. I never saw it to look at it before. 
Apparently, the officer went to the United States Attorney first-- 

THE COURT: Mr. Lowther, do you know anything about that 
piece of paper ? 

MR. LOWTHER: I know what the usual procedure is. I think this 
w as signed by Assistant United States Attorney Smithson, Your Honor. 

118 The usual custom is, officers of narcotics and gambling come 

over to our office and they submit these affidavits to one or more of 
the Assistant U.S. Attorneys; they read through them, put a note on 
there that says--I don't know just how it reads--"'Please let this issue ," 
or something like that. Then it goes down to Mr. Splain's office for his 
perusal to see-- 

THE COURT: Will you look at this ? 

MR. LOWTHER: Yes, sir. 

That is the standard mimeograph--"’Please issue a search or 
arrest warrant." 

MR. JOHNSON: Who is that addressed to, sir? Mr. Splain 
doesn't know. I thought you might be able to stipulate--who is that 
note addressed to? 

MR. LOWTHER: Well, I would assume--it is also stipulated 
it is addressed to the person to whom the affidavit is submitted, and 
that is normally Mr. Splain. 

MR. JOHNSON: Isee. In other words, it is the stipulation of 
the Government that-- 
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THE COURT: The stipulation of the Government is that the 
United States Attorney's office examined this affidavit, determined that 
it was sufficient, and so recommended to the commissioner, and after 
the commissioner received it, he has testified that he, ~— , read it, 
and determined the sufficiency. | 

119 MR. JOHNSON: That is fine, if Your Honor please, and I don't 
have to go into that. 

The stipulation, Mr. Lowther-- 

MR. LOWTHER: His Honor stated the aac Mr. Johnson . 
I will stipulate to that. 

BY MR. JOHNSON: 

Q@. Then when you got it, you didn't pay any attention to this 
slip, did you, sir? A. No. 

Q. Then you, originally, on. your own-- A. Based it on this-- 
I based it on the affidavit. 

Q. Just after you received this affidavit, sir, the three men 
were in your office, Itake it. A. I wouldn't have received the affi- 
davit, it wouldn't have been placed in my hands if it hadn't had the ap- 
proval of the District Attorney first. ! 

THE COURT: What counsel is trying to ask you now, is whether 
--I suppose you are trying to impeach this witness, are you not ? 

MR. JOHNSON: Yes, sir. | 

THE COURT: He is trying to make it clear whether or not you 
read over that affidavit, Mr. Splain, despite the fact that there was 
this slip on it from the U.S. Attorney's office. 

120 THE WITNESS: I do that regardless of the slip. I read all-- 
there is no exception. | 

BY MR. JOHNSON: 

Q. And you had several copies there; is that correct ? A. Oh, 
yes. Usually there are several copies. | 





Q. Do you know how many, sir? A. No, because we only have 


one ourselves. We keep one. 
Q. You keep the original and a copy; is that correct, sir? 
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A. No--yes, the original and a copy. 

Q. Now, you also had to swear and put your signature on all 
three--did you take their signatures on all six of them? A. Oh, no. 
We need two-- 

THE COURT: Are you asking him if he put his signatures on 
the copies ? 

MR. JOHNSON: Yes, sir. 

THE COURT: That is purely irrelevant and immaterial. I 
don't think we should waste time on that. 

MR. JOHNSON: May I ask this, Your Honor-- 

THE COURT: Yes. 

121 MR. JOHNSON: I don't want to waste Your Honor's time. Iam 
just saying this: That there were six copies of this, that all of them 
were signed at the same time. These three men signed all--there are 
six copies and the original-- 

THE COURT: Well, you are not raising any point that the 
copies have to be signed, are you? 

MR. JOHNSON: No, sir, but he did do that. That is his prac- 


tice, and it is a question of fifteen minutes, if Your Honor please. 

THE COURT: All right. 

You are just trying to contend that he didn't have enough time to 
do what he says he did? 

MR. JOHNSON: Yes, sir. 

THE WITNESS: Your Honor, I did not say they all signed in my 
presence. They took the oath in my presence, but the papers, when 


presented to me are signed, all of the copies. 

BY MR. JOHNSON: 

Q. All of the copies are signed when they are presented to you? 
A. Yes. 

Q. But the original is not signed? A. Yes, the original is 
signed. When I swear the men I have this in my hand. I don't have the 

122 copies--they are all to one side. And I have read this, and 

this is what they swear they executed. 
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Q. Yes, sir. Now, after that is done, you take your official 
stamp, or sign, and place on all the copies; don't you, sir? A. Yes, 
sir. | 
Q. So, before you do that you examine it to see if it a 
don't you, sir? A. Yes. : 

Q. So you examine all six copies just the same, don't you, sir? 
A. I, myself, no. 

Q. Does somebody do that for you? A. Yes. 

Q. That is before they are issued? A. Before they are issued 
they are examined right there at the desk to see if they compare with 
the original, and they are stamped copies. : 

This is the stamp used right here. 


ok * * 


123 BY MR. McKENZIE: 
Q@. Mr. Commissioner, may I observe that acaiiene a moment ? 


A. Yes. i 


* * * * | 
Q. Did you examine the affiants as to the statements set forth 
in the affidavit? Did you examine them? 
x cs * aK 
124 THE WITNESS: i did not. I interrogate them only-- 
THE COURT: That was your question, wasn't it? 
MR. McKENZIE: It was, sir, and that was the answer I was 


| 
| 
| 
| 
| 
| 


trying to get. i 
* * | 
128 MR. JOHNSON: Mr. Carter. : 
THE COURT: Now, we are going into the execution of ‘the war- 
rant. | 
MR. JOHNSON: Yes, sir. 
(Witness Samuel E. Carter resumed the stand.) 
(Direct examination continued by Mr. Johnson.) 
BY MR. JOHNSON: 
Q. Mr. Carter, you say you went out to Just Street. Who was 


| 
| 
| 
| 





| 
| 
1 
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with you, sir? A. Detective Mills, Private Durham, Corporal Lock- 
wood, Lieutenant Foran, Inspector Layton. 
Q. Where did you go when you got to 4923 Just Street? A. The 


front door. 
@. Where did you stand? A. On the outside of the front door. 
Q. How far outside, sir? A. Not too far away from it. 


Q. Don't you know approximately how far away you were, sir? 


A. I would say about three feet. 
Q. Three feet from the front door? A. I would say approxi- 


mately. 


Q. Did you see somebody with a sledge hammer there? A. I 


did, sir. 
Q. Did he swing the sledge hammer? A. There came a time 


he did, sir. 
Q. Did you still stay three feet from it? A. I would say ap- 
130 proximately about three feet. 

Q. How far were you away, officer? 

I don’t want to plague you on that, sir. Were you three feet 


away from it all the time ? 
MR. LOWTHER: Just a minute, if the Court please. The offi- 
cer said approximately three feet. 
THE COURT: Let's not argue-- 
‘MR. JOHNSON: All right. 
BY MR. JOHNSON: 
Q. Was anybody else there? A. Yes, sir, it was. 
Q. Who? A. Corporal Lockwood, Inspector Layton, and De- 


tective Millis. 
@. Where.were they situated, sir? A. Corporal Lockwood, 


I believe, he was closer to the door than anybody else. 
Q. Closer to what? A. The door. 
Q. Than anybody else? A. Yes, sir. He is the one, I believe, 


knocked on the door. 
Q. Isee. So Corporal Lockwood--he got in between you and the 
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door? A. I was to the side of the door. | 

131 Q. You were three feet away from it on the side; is that: what 
you are saying, sir? A. I was diagonal toward the door--I would say 
I was approximately three feet away from the door. ! 

Q. Were you in front of the door or to the side of the door, sir? 
A. Slightly to the side; to the left side. 

Q. Were you facing the door? A. I was, sir. 

Q. Who was in front of you? A. I don't recall anybody eine 
directly in front of me. Corporal Lockwood was closer to the door 
than I was, and Inspector Layton, he was to the right, as I recall it 
correctly, and Detective Mills, he was the one standing with the ‘eet 
hammer. 

Q. Well, now, where was he with the sledge hammer? A. 
Standing near the door. 

Q. Inthe door? A. Near the door. | | 

@. And did he swing the sledge hammer? A. When Inspector 
Layton commanded him to-- | 

Q. I just asked you one question, sir: Did he swing the sledge 
hammer? A. Yes, sir, there came a time-- | 

132 Q. What happened to the door, sir? A. I don't know exactly 

what happened to it. It came open. I couldn't say whether he knocked 
it open or whether the defendant, Morris Lewis, opened it, because he 
was near the door. | 

Q. You saw Mr. Lewis near the door? A. I thought he was 
near the door, yes. | 

Q. Was he approaching the door? A. He could have been. 

Q. How long did you look at the door before you--did you see 
him all the time when you were at the door? A. No, sir. Only when 
the door came open. I just saw him briefly then. ! 
Q. Isee. In other words, was he near the door? A. ‘When I 
saw him? ! 

Q. Yes, sir. A. Yes, sir. 





Q. Well then, you knew someone was in there? A. I couldn't see 
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him. No, sir. I thought someone was in there--I saw someone go in 
there. 

Q. Well, didn't you just say you saw Mr. Lewis in there ? 

A. After I had gone in. 
133 Q. You didn't look through the door and see Mr. Lewis ? 
A. No, sir. 

Q. Did you hear anybody inthere? A. Yes, sir. 

@. Then you knew someone was in there. A. I heard somebody 
in there when the door was coming open. 

Q. When the door was coming open? A. Yes, sir. As we were 
coming in, I heard somebody. 

Q. You mean after it had been broken? A. That's correct, sir. 

Q. In other words, you didn't hear anybody in the place prior to 
the time you broke open the door? A. I don't recall hearing anybody 
up until that time. 

THE COURT: Why don't you be accurate, Mr. Johnson in your 
questions. You asked him just now, "You didn't hear anybody prior to 
the time you had broken in the door." He hasn't testified that he broke 
in the door. 

MR. JOHNSON: I beg your pardon. I meant the ries depa rt- 


ment. 


THE COURT: You had better say what you: mean in your ques- 
134 tions, so we will get this accurately. 
| BY MR. JOHNSON: 


Q. In other words, prior to the time the door was broken open 
with a sledge hammer by Officer Mills, you, coe didn't see - 
anyone. A. No, sir. I didn’t see anyone. ) 

Q.. And you didn't hear anyone? A. No, sir; I did not hear- 
anyone. 3 2 SAM 
Q. How long had'you been there prior to the time, in that 
vicinity? Prior to the time the door was broken open ?. A. You mean 
in the vicinity of the door? 

~ Q: In'the vicinity of 4923, or in the See of the door? The 
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combination of both these times? A. We parked at what I determine 
to be the 4800 block, and we walked toward the door, at which time I 
believe Corporal Lockwood, he announced we had a search warrant. 


Q. Just a minute. I asked you-- 

THE COURT: It is going to come in eventually. You might as 
well let him tell about it. 

* cd ; * * 

135 THE COURT: Try to just listen to the questions and answer just 

what the lawyer asks you. ) 

THE WITNESS: Yes, sir. 

Well, I would say at the door about three to five minutes. That 
is just roughly estimating. I really don't know to be exact. 

Q. And you were there three to five minutes-- A. I say 
roughly. 

Q. Did you park across the street--did you wait any time across 
the street? A. No, sir. We parked on the same side of the street 
around the corner. You see, it's on a curve, and we parked around 
the corner. i 

Q. And you walked up there; is that correct? A. That's cor- 
rect, sir. i 

Q. And there was no other officers besides the ones you sug- 
gested at the front door; is that right? A. Inspector Layton, Corporal 
Lockwood, Detective Mills, and myself. 

Q. Those are the only officers there? A. At the front door. 

Q. Did you make any notes? A. What happened inside the 





premises? 
Q. Yes, sir. A. No, sir. 
136 Q. You didn't make any notes? A. Other than who was in the 
premises. 
Q. Iasked you whether you made any notes? A. Yes, sir. 2 
made notes of who was in the premises. | 
Q. In other words, you made a note of what nape at this 


raid, didn't you? 
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THE COURT: Now, you are twisting his testimony when you 
say that. He said he made a note of the people who were in the premi- 


ses. 

BY MR. JOHNSON: 

Q. You made a note of the people in the premises? A. Yes, 
sir. 

Q. That isall? A. That's allI madea note of. 

Q. Any other record, police record, any place else, made by 
you as to what happened? A. No, sir, other than I have in this 
notebook who we found in the premises, and I recall what I did in the 
premises. 

Q. So that you may not possibly be mistaken-- A. Sir? 

Q. You, as a policeman, made no report to any authority, 

137 whether the police department or to the District Attorney, or to 
any other person in an official capacity, nor did you privately, for 
your own purposes, make any other notes, records, or reports, ex- 
cept what is contained in that notebook, about what happened-- 

MR. LOWTHER: Wait a minute, Mr. Witness. All I ask is 
whether he is talking about oral reports or written reports. 

BY MR. JOHNSON: 

Q. Did you make any other written reports or any notations, 
or any records, written records, of what happened on this raid, other 
than what is in your notebook? A. I don't recall any that I made. 

MR. JOHNSON: That's all. 

MR. BRYANT: If Your Honor please, may I ask this witness a 
couple of questions? I won't be long. 

THE COURT: All right. 

DIRECT EXAMINATION 

BY MR. BRYANT: 

Q. Mr. Carter, I believe you said that--or you were about --I 
think you did say you parked the car and approached this place, and 
you and Mr. Millis, Inspector Layton, and Corporal Lockwood went up 
to the front door, and I believe you said that when Mills hit the door-- 
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Mills is the man who hit the door with the sledge hammer, wasn't he? 
138 A. I believe that to be so, yes, sir. | 
Q. All right. Now, when Mills hit the door, do you recall how 
many times he hit it, before it opened? A. I eeubieay: couldn't say. 
Q. You couldn't say? A. No, sir. aS : 
Q. Well, let me try-- A. More than once, I would say. 
Q: More than once? A. Yes, sir. 
Q. Now, I take it that that door flew open at one time or another; 
right ? A. I don't know whether it flew open, or whether it was opened. 
It came open. | 
- Q. Let me ask you this: When it did come open, was anybody 
between you and the inside of the place, except Mills? A. Mejand the 
inside, except Mills? I believe the inspector got in before I did. 
Q. All right. Now, would you say that the minute that door 
opened and you could see inside, that you saw somebody inside the 
building? A. Not the minute that it was opened. After I got on the in- 
‘side, Isaw Mr. Lewis. The door could have been shielding him from 
139 view, you see. The door opens from the right, and it opened 
back, like that, and he could have been behind it; I don't know. But, I 
was on the inside--I didn't pay him much attention. I ran on upstairs 





- because I heard some noise up there. | 
Q. But this you are certain of: When that door opened, whether 
it was knocked open or somebody else opened it, you folks didn't waste 
any time going in; isn't that right? A. That, lam certain of. 
Q. And when you did that, you found Lewis on the fret floor; 
is that correct? A. That's correct, sir. | 
Q. Now, that whole business wouldn't take over a minute at 
the most, would it? The hitting of the door, the door opening, : and you 
folks getting inside and finding somebody in the pecan, of the door ? 
A. Once we started hitting it, no. ! 


Q. It was right quick? A. Yes, sir. 
ey St * 1k * 





| 
\ 
i 
| 


Q. Now, the inspector was in charge of this raid, wasn't he? 


H 
i 


| 
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A; Yes, ‘sir. 


Q. Now, as you folks--I gather you went up the steps and got-- 
one set of steps, and got on a walkway between several houses. 
A. Yes, sir. 

Q. And then you went on to the little individual porch that leads 
to this particular house; right? A. Yes, sir. 

Q. Now, did you say anything before the door was opened ? 
A. No, sir. 

Q. Who did, in your presence? A. I believe it was Corporal 
Lockwood. 

Q. Corporal Lockwood? A. Yes, sir. 

Q. You have already said he was in front of everybody; he was 
the closest man to the door; right? A. I believe he was. 

Q. Now, did you knock on the door? A. No, sir. 

Q. Who did? A. I think it was Corporal Lockwood. 

141 Q. You said Lockwood said something; what did he say < 

A. IfI recall correctly, it was--if I recall it correctly, it was Cor- 
poral Lockwood, and he said that--"'Open the door; we have a search 
warrant for operating a lottery, and an arrest warrant for Ellis." 

Q. He saidall of that? A. Yes, sir. 

Q. Now, was that before he knocked on the door, or after he 
knocked on the door? A. I couldn't be sure about that. 

Q. What? A. Iam not sure about that. 

Q. Now, approximately how long was it between the time that 


he said, "Open the door; we have a search warrant for operating a lot- 
tery, and an arrest warrant for Ellis"? About how long a period 
elapsed after he said that before Mills hit the door? A. Well, I would 
say three to five minutes; that is roughly estimating. 


Q. You wauld say for certain that it was at least three minutes 
before somebody hit the door; is that right? A. Well, I know that at 
142 the time I told the inspector that I had observed a man to go to 
that door on a previous Saturday, and I had seen people looking out the 
window, and it took them about fifteen minutes to open it, and I imagine 
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it was about four or five minutes and he instructed Mills to hit the door. 
Q. At least three minutes; maybe four minutes? A. I believe 

it to be that long. 
Q. That's all Iam asking you. A. I'm not positive. 
Q. Now, I want to ask you this: Whoever said, "I've got a 


search warrant for a lottery. business, and also an arrest warrant for 
Ellis ,"* whoever said that, how did he say it? A. He said it ina nor- 





mal loud voice--he said, "Open the door"'-- 

Q. Awhat? A. A normally loud voice. 

Q. I'm sorry, I don't understand-- 

THE COURT: He said, '‘Normally loud voice." 

BY MR. BRYANT: 

Q. Normally loud voice? A. Yes, sir. | 

@. You mean like Iam talking here? A. It was louder than 

143 that. I wouldn't say he was screaming, but it appeared to be 
louder than that. I recall him saying it. | 

Q. Youdo. A. Yes, sir. i 

Q. It appeared to you, so far as you are concerned, he was 
yelling loud enough to try to make somebody on the inside hear him? 
A. That is my opinion of it. : 

Q. All right. Now, when you get inside there, you went in the 
front room; is that right? A. That's right. 

Q@. Andthat is where you saw Lewis? A. Yes, Sir. 

* * * * 

DIRECT EXAMINATION 

BY MR. AHERN: 

Q. Now, after Mr. Lockwood said, "Open the door; we sve a 
search warrant for operating a lottery and an arrest warrant for Ellis ,"' 
the door was hit, and the door opened; correct? A. Yes, sir. | 

Q. And at that time you saw Sergeant Lewis? A. Well, I didn't 
know who he was at the time I saw him. 

Q. Is this Sergeant Lewis sitting right here? A. That's him; 
yes, sir. 
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Q. Andthat is who you saw near the door on the first floor? 
A. Yes, sir. 

Q. When the door opened he was facing you--he was about at 
the door? A. Yes, sir, Ithink he was. Iam quite sure he was. 

@. Did he have his hands on the door? A. I don't know. 

Q: Did you see Mrs. Lewis ora lady who was later identified 
as Mys. Lewis, on the first floor? A. At that time, no. 

Q. What did you do when you got inside ? 

MR. LOWTHER: Objectedto. Not relevant to the hearing on 
the execution of the search warrant, Your Honor. 

THE COURT: What is your point on this, Mr. Ahern? I don't 

145 see the relevancy in attacking the method of execution. 

MR. AHERN: I would like to know who they saw inthere. He 
says he didn't see any lady. 

THE COURT: That doesn't go to the validity of the execution of 
the warrant. . 

MR. AHERN: I have no further questions. 

MR. LOWTHER: Justa minute. I havea question or two. 

CROSS EXAMINATION 

BY MR. LOWTHER: 

Q. Now, it is a fact, is it not, Officer Carter, that when you 
and the other officers went out to premises 4923 Just Street, that there 
was yourself, Inspector Layton, Lieutenant Foran, Officer Mills, 
Corporal Lockwood, and Officer Durham? A. That's correct, sir. 

Q. And it is a further fact, as you have said, that you went to 
the vicinity of the front door? A. Yes, sir. 

Q. Now, when you got to the vicinity of the front door, isn't it 
a fact, or do you recall that you saw Corporal Lockwood knock on that 
front door with his closed hand? A. That is the way I recall. 

146 Q. That is the way you recall it? A. Yes, sir. 

Q. And isn't it a further fact that the way you recall it, pice 

MR. JOHNSON: Your Honor, I don't think he can do this. 

MR. LOWTHER: Well, it is their witness, Your Honor--their 





147 THE COURT: Certainly. 
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motion. | 
THE COURT: You had better ask him the questions, and not 
lead him. i 
MR. LOWTHER: Yes, Your Honor. 
BY MR. LOWTHER: 
Q. And isn't it further-- 
THE COURT: You had better ask him instead of leading, be- 
cause this goes to the crucial question. 
BY MR. LOWTHER: 
Q. Now then, can you tell His Honor whether or not, at the 





time you saw Lockwood knocking on the door, or before that time , you 
had heard Lockwood say-- / | 

MR. JOHNSON: Your Honor, I don't think he can do it this way. 

THE COURT: Ask him what he heard him say. 7 
MR. LOWTHER: May I be heard briefly on this, Your Honor ? 

MR. LOWTHER: This is a motion, as I understand it, ee 
Honor, to suppress. This witness is their witness, called by them. 

THE COURT: I understand, but I have got to determine credi- 
bility, and I think it is better if you ask him to testify what he heard. 

MR. LOWTHER: All right, Your Honor. ! 

BY MR. LOWTHER: 

Q. Did you hear Corporal Lockwood say anything about police ? 

MR. AHERN: I object, Your Honor. That is certainly leading. 
He has already testified to what Corporal Lockwood said. | 

THE COURT: He may answer this question. ! 

THE WITNESS: Well, the way I recall it, it was Corporal Lock- 
wood that announced that he had a search warrant for the premises for 
operating a lottery, and an arrest warrant for Ellis. That is the way I 
recall it. ! 


“MR. LOWTHER: All right. Thank you. No other questions. 
* . cd bd x 
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148 JOHN B. LAYTON 
was called to the stand as a witness, and having been first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Q. Will you state your name, sir? A. John B. Layton. 
Q. And what is your position, sir? A. Iam in charge of the 


gambling and liquor squad in the morals division. 

Q. Directing your attention to October lst, 1958, were you in 
that position at that time? A. I was, sir. 

Q. In the afternoon of that day, did there come a time when you 
authorized any of your employees to obtain a search warrant? 

A. Authorize certain employees to obtain a warrant ? 
Q. Yes. A. That is correct; I did. 
Q. Can you tell His Honor what time that was? A. Well, the 
149 original preparation of the affidavit for that warrant began the 
day previously. The affidavit was in the process of being prepared on 
the morning of October 1st, and during the morning of October Ist, 
Lieutenant Foran was directed by me-- 

THE COURT: Excuse me. 

(The Court had a discussion with the marshal at the bench. Not 
reported. ) 

BY MR. JOHNSON: 

Q. Goahead. A. During the morning of October Ist, Lieuten- 
ant Foran was directed by me to discuss with an Assistant United States 
Attorney, the facts that had been developed in the case up to that time, 
looking to the authorization and issuance of a search warrant and arrest 
warrant in this case. During the-- 

Q. This isn't responsive to the question-- 

THE COURT: That's argument-- 

MR. JOHNSON: Go right ahead though. 

THE COURT: What he was asking about was the time . 

THE WITNESS: Yes, Your Honor. The question he asked was 
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when this was authorized by me. | 

THE COURT: State approximately, if you know. If you don't 

150 know, Say SO. If you can't tell exactly the time, so indicate. 

If you can, why state it. } 

THE WITNESS: Well, there was, in this case some prior pre- 

paration of the case. I wanted to make that clear. 
THE COURT: Well, we might as well get right to the answer, 

officer, and state, if you can, as nearly as you can, the time. = is 

the question he is asking. 

THE WITNESS: The time when the officers finally came to the 


‘Commissioner's office for ope to the affidavit for the search war- 
| 





rant was-- 

MR. JOHNSON: May I inquire, if Your Honor please, 1-1 think, 
in the confusion, he mistook the question. 

BY MR. JOHNSON: | 

Q. What time did you, as the inspector, authorize any individual 
who is under your employ, to go and get a search warrant? What time, 
sir? A. During the morning I authorized Lieutenant Foran to discuss 
the facts with the United States Attorney. Later, during the afternoon, 
and I would place that time as between 3:30 and four o'clock--probably 
close to four o'clock--I then authorized Lieutenant Foran, with the 
additional information that we had at that time, to come to the court 
house and to the commissioner's office for the purpose of actually ob- 
151 taining-- 

‘THE COURT: Are you testifying now as to the time from your 
memory? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Are you sure what time, exactly, it was? 

THE WITNESS: My recollection is that that would have been 
close to four o'clock. 

BY MR. JOHNSON: are 

Q. And now, at that time, who, in your office, sir, was pre- 
paring the affidavit, typographically? A. The bulk of the affidavit had 


! 
| 
| 
I 
i 
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been prepared prior to that time. The additional paragraph that in- 
cluded the last information in connection with this affidavit, was given 
to one of the clerks in the office, Mrs. Boots. 

Q. Mrs. Boots was the typist? A. That is correct. 

Q. Would you spell her name, sir, for the stenographer ? 

A. B-o-o-t-s. 

Q. And what is her first name? A. Catherine. 

Q. Mrs. Catherine Boots? A. That is correct. 

* * x * 

154 @. When was this final draft done, inspector? A. The only 
way I can answer that, Mr. Johnson, is to explain the way in which the-- 
155 THE COURT: Go ahead and explain it in your way. 

THE WITNESS: The officers had made a rough draft of the ob- 
servations that they had made over a period of time. That rough draft , 
I reviewed, and I made some notations as to spelling and English, and 
so forth, and I gave that, after reviewing it, I gave it to the typist to 
type, up to the observations that were made on October 1st. They 
were given to the typist the afternoon before. She types the final draft 
that Mr. Johnson has asked his question about here--she typed that up 
to the point that she had, leaving off the last page. 

At the time that the officers made their observations on October 
ist, I had previously arranged that they would telephone to the office 
what their. observations were. On receiving that, I, myself, typed 
those out and gave it--that last paragraph of observation--to. Lieutenant 
Foran to take back to the typist, and she. completed the affidavit. 

Q. And you say that the amount you gave to Lieutenant Foran to 
give to the stenographer included everything except October, 1st? A. I 
gave that to the typist prior to October 1st; that is correct. Then, what 
follows from October--the observations from October 1st on, I gave to 

156 Lieutenant Foran to take to the typist. 

Q. On the first. A. On the first; that is correct. _ 

Q. Now, tell me this: What time on the 30th, I guess it is, 

did you give it to your stenographer? A. My recollection is that during 
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the afternoon--I can't give the exact time. 
Q. And are you certain she typed everything up until the ivet 
on the evening before, or the day before--whatever business day there 





was before? A. No, I know that she didn't complete it that business 

day before. She was working on it the morning of the first. : 

Q. Isee. But, when you gave it to her on the afternoon of the 
business day before, you didn't give her anything more to type sag 
October ist; is that correct? A. That is correct. 

Q. Now, Inspector Layton, will you tell His Honor what time 
you started from police headquarters to make this raid? A. I started 
from police headquarters at about 4:30. 

Q. About 4:30, sir? A. That's correct. 

157 Q. And you went to 4923 Just Street; is that correct, sir? 

A. Not directly from headquarters; no, sir. 

Q@. Where did you go from headquarters? A. I went t the 
north side of this court house building in the parking area which is used 
by the marshals--was where I first went. : 

Q. You went from police headquarters to the marshals! place in 
the court house; is that right? A. Parking area on the none side of 
the court house; that is correct. 

Q. What, if anything, did you do then--there, sir? A, I met 
Lieutenant Foran, Officers Carter and Durham. 

Q. And what next happened, sir? A. Then we drove directly 
to the 4900 block of Just Street, Northeast. 

Q. Were there any other cars accompanying you, sir? A. No, 
sir; only one. 

Q. Just one car? A. That's correct. 

- Q. Who was in that car, sir? A. Lieutenant Foran, Corporal 
Lockwood, Officers Carter and Durham, and Mills. 

158 Q. What happened when you got in the neighborhood of 4923 
Just Street? A. We left the automobile , I directed Lieutenant Foran 
and Officer Durham to the rear of the premises, 4923 Just Street, 
Northeast, and the other officers and myself went to the front of the 
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premises. 


Q. What position, if any, did youtake? A. I didn't hear that. 

Q. What position, if any, did you take in the front of that premi- 
ses, and where was that position? A. I went up to the front door with 
the other officers accompanying me. 

Q. In respect to that door, in what position were you, sir? 
A. Immediately in front of the door. 

Q. Immediately in front of the door? A. Yes. 

Q. How far away from the front of the door were you, sir? 
A. Oh, possibly a long pace. 

Q. Along pace? A. Yes. 

Q. And what position did the other officers you had under your 

159 command at that time in the front of that building--what posi- 

tions, if any, did they take? A. Well, Corporal Lockwood went first 
to the door to knock at the door. Officer Mills was there, as well as 
Officer Carter. 

Q. What did Officer Mills go there to do? A. He carried the 
sledge hammer for the purpose of breaking the door, if that was neces- 
sary. 

Q. And what position, if any, did he take? A. He was slightly 
to my right and in front of me. 

Q. And what position did Officer Carter take? A. Carter was 
just about on my right. 

Q. And what, if anything, happened, sir, after you got there ? 
A. Corporal Lockwood was directed to knock at the door, and received 
no response. Directed him to knock again, and there was no answer 
to the door. I, myself, could hear sounds from within the premises. 

Q. What type of sounds? A. Voices from within the premises. 

After knocking and receiving no response, I directed him to 
make an announcement that the police were at the door and we hada 
search warrant, which he did. 

Q. Tell me what he said, sir. A. He said, “Police; we have a 

160 search warrant for numbers." 





59 

Q. Isthatall? A. Yes, sir. 

Q. Do you remember those words, specifically: sir? A. eles, 
sir. | 
-Q. And what happened when those words were said?. A:' There 
still being no response, I directed Officer Mills then to use the sledge 
hammer on the door to force it open. \. 

Q. And the door was broken open? A. No. Before it was 
forced open, it was opened from within. 

Q. And so he didn't hit the door? A. He did hit the door, yes, 
sir. 
Q. He didn't knock it in? A. No, it was not knocked atom 

the force of the blow. , : 

. And who opened the door? A. The defendant, Lewis. 

_ Defendant Lewis opened the door? A. Yes, sir. | 

. And did you see anyone else in there? A. I did. 

. Who? A. Mrs. Lewis-- 

. Where was she? A. --and Lieutenant Foran. 

. You said when you came in you saw Mr. Lewis at the door , 
Mrs. Lewis and Lieutenant Foran? 

MR: LOWTHER: Just a minute, Mr. Witness. That is not the 
testimony of this witness, Your Honor. Mr. Johnson is again: twisting 
the testimony. : 

* * 

162 BY MR. JOHNSON: 

Q. Did you go in first, or who went infirst? A. Yes, I en- 
tered the door first. 

od * _* co 

Q. Did you hear a woman scream? A. No, I did not hear a 
woman scream. | 

Q. Was there a baby there? A. There was a young child, who 


was walking. 


ae cs 


BY MR. BRYANT: 
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Q. Inspector, did you say that when you directed Mr. Mills to 
strike the door that somebody opened the door on the inside? A. I 
said after he had struck the door a couple of times, someone did open 
the door from the inside. 

Q. Ali right. And you were about Number 2 in the premises-- 
you were right behind Mills, weren't you? A. No, my recollection-- 
he waited for me to enter first. 

163 Q. He waited for you to enter first. A. In other words, the 
four of us were in very close to the front door. I actually entered the 
door first. 

Q. You went inside first. A. That is correct. 

Q. Now, when you did, sir, --will you tell me again-- 

MR. BRYANT: Your Honor, the only reason I ask this question 
is--I wanted to get it from the reporter, but I didn't. 

BY MR. BRYANT: 

Q. Will you tell me again who you saw in the premises at that 
time, immediately? A. Immediately on entering, I saw the defendant, 
Lewis, who had just opened the front door. 

Q@. And somebody else, a child, a woman, and somebody else? 
A. Well, as I entered the front door, a lady , who I learned later was 
Mys. Lewis, was coming from the kitchen accompanied by Lieutenant 
Foran. And the child, I saw shortly afterwards. 

Q. Now, you didn't hit the door, and you didn't say anything; 
is that right--at the door? You directed those things be done by some 
of your subordinates. A. I directed that those things be done; that is 

164 correct. 

THE COURT: Try not to ask repetitious questions that have 
been asked previously. That is what he did testify to--what you are 
asking. If you want to go into something new, fine. But, I think we 


should try to avoid repetition as much as possible. 
_ BY MR. BRYANT: 
Q. When Mills said whatever you told him to say, did he yell 
out, or talk in the tone of voice I might be talking now? A. Mills 
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wasn't the officer who spoke out. It was Corporal Lockwood. : 

Q. I'msorry. I beg your pardon. A. He made it in a good 
strong voice. 

Q. A voice calculated to carry to somebody inside the premises? 
A. That is correct, sir. 

THE COURT: How long did you wait, officer, after that an- 
nouncement was made before you used the sledge hammer? : 

THE WITNESS: Long enough, Your Honor, to-- 

THE COURT: Just state, in your opinion, the approximation 

of the time. 

THE WITNESS: A very short period of time. 

THE COURT: Well, you are still not answering my question. 

Can you estimate? 

THE WITNESS: A few seconds. Long enough to be aware that 
no response was being made to that announcement. 

THE COURT: Well, "Long enough tobéaware that no response 
was being made,"’ is a conclusion. What Iam interested in, specifically, 
is your best estimate of the time you waited after the announcement was 
made before you used the hammer. 

THE WITNESS: Pardon me. Does Your Honor want another -- 
want an estimate? 

THE COURT: Yes. I want your best estimate. | 

THE WITNESS: A short period; a few seconds of time. 

THE COURT: Well, when you say "few," you mean -- hat do you 
mean by a "few" seconds ? | 
THE WITNESS: Possibly ten or fifteen seconds. 


| 





THE COURT: Now, suppose someone was in the rear room, or 


some place? Do you think that was enough time for them to come to 
the front door and answer ? | 
THE WITNESS: Well, I think that there had been knocking on 
more than one occasion to attract the attention and get the Sesupant to 
166 answer the door. 


THE COURT: Isee. That was your reason for not wating 
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longer than--what did you say--Some ten seconds ? 
THE WITNESS: My estimate now is ten or fifteen seconds. 
THE COURT: And that was your reason for not waiting longer 


than ten or fifteen seconds, because youhad previously knocked, heard 


no response, heard these voices--where did they appear to be on the 
inside ? 

THE WITNESS: From within the front room. 

THE COURT: All right. 

MR. BRYANT: I have no further questions. 

BY MR. AHERN: 

Q. Inspector, if my recollection of your testimony is correct, 
when you entered, the first person you Saw was Sergeant Lewis; cor- 
rect? A. That is correct. 

Q. And you saw a young child walking? A. I didn't notice the 
child immediately. 

Q@. Did you notice the wife next, Mrs. Lewis? A. The wife 
next, yes. 

Q. With Lieutenant Foran? A. That's correct. 

167 Q. Coming out of the kitchen? A. That's correct. 

Q. Now, I wonder if you would be kind enough to step to the 
board and give us a diagram of that apartment, as you recall it. 

THE COURT: Do you think I need a diagram? Don't you think 
I can understand if he explains it? If it is a jury, it is different, but I 
think I can understand it. 

I don't want to restrict you, Mr. Ahern, if you think-- 

MR. AHERN: Oh, no. Fine. 

THE COURT: I just want to try to save time, if possible. 

BY MR. AHERN: . 

Q. How far is it from the kitchen in that apartment to the rear 
door? A. I would say about ten or twelve feet. 

Let me see if I understand--I am describing the width of the 
kitchen. 

Q. Well, that is where you saw Lieutenant Foran coming out of 
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the kitchen as you went in the front door? A. That's correct. 

Q. And your best recollection is that it is ten or twelve feet 

168 from the entrance of that kitchen to the back door; is that cor- 

rect? A. That's correct. ! 

Q. I would assume Lieutenant Foran was in there before you 
were inthere? A. He could have been. 

MR. AHERN: That's all. ! 

THE COURT: I want to ask one other question. i 

After you made the announcement--the police officer--during 
that interval of ten to fifteen seconds, did you hear anything on the 
inside? i 

THE WITNESS: I didn't hear anything, Your Honor, other than, 
as I have described previously. i 

BY MR. AHERN: 

Q. Was there a television set on, officer? A. Yes, there was. 





Q@. And you didn't hear the television set from the outside ? 
A. After getting into the premises-- | 
Q. My question was, did you hear it from the outside of the 
door? A. I wasn't able to distinguish what I heard as to whether it 
was a television or other persons holding conversation. i 
169 Q. You said you heard other persons talking. You can rt now 
say that there were other persons inside talking, or whether it was the 
television set talking. A. I cannot; no, sir. : 
MR. AHERN: All right. 
THE COURT: If we can conclude that a set talks. | 
MR. AHERN: Noise coming from it purporting to be voices. 
THE COURT: All right. | 
MR. AHERN: I have nothing else. 
ae x * 
CROSS EXAMINATION 
BY MR. LOWTHER: | 
Q. When you say Lieutenant Foran could have been in there 


before you, you don't know whether he was or wasn't, do you? A. No, 





I can't say positively. 
* ‘ * ca 
REDIRECT EXAMINATION 
BY MR. BRYANT: 
* * K * 
170 Q. Sir, when you saw Officer Foran, you had just gone into the 
place, hadn't you? A. I had just entered the front room. 
Q. And when you saw him, he was in the front room; isn't that 


right? A. No, when I saw Mrs. Lewis and Lieutenant Foran, they were 


coming from the kitchen into the front room. 

MR. BRYANT: I have no further questions. 

THE COURT: I guess they are through with you now, officer. 
Thank you. 

MR. JOHNSON: Your Honor, there is one other person we 
have. We are trying to get Mrs. Lewis. 

THE COURT: You are not asking any other officers? 

MR. JOHNSON: No, sir. 

THE COURT: Do you want to put on any officers for the Govern- 
ment ? 

MR. LOWTHER: I think the Court should be advised by Lock- 
wood. 

THE COURT: I think we should get the whole story. 

MR. LOWTHER: Does Your Honor want me to interrogate him, 

or defense counsel? 

MR. JOHNSON: I will take the burden, if Your Honor please. 

MR. LOWTHER: The marshal tells me he is down in the com- 
missioner's office, Your Honor. 

THE COURT: That would conclude the officers. There is no one 
except Lockwood. 

What was your statement that you wanted to make? 

MR. JOHNSON: Mrs. Lewis is in the public school system and 
asked us not to have her down until later-- 

THE COURT: Are you going to put on testimony ? 
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MR. JOHNSON: Yes, sir. 
THE COURT: And she is one of your witnesses ? 
MR. JOHNSON: Yes, sir. 
* bd * 
173 JOHN B. LOCKWOOD 
was called to the stand as a witness by the defense, and having t been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
* * * * 
Q. Directing your attention to the afternoon of October ist, 
1958, did you have an occasion to go in the pacaeed of 4923 Just 
Street? A. Yes, sir; I did. 
Q. Along with Inspector Layton and other police officers 4 
A. Yes, sir. 
Q. Did there come a time when you came to the front door of 
premises 4923 Just Street? A. Yes, sir. 





174 Q. Was Officer Mills there also? A. Yes, sir, he was  pres- 
ent. ! 
Q. What, if anything, did he have in his possession at that 
time, sir? A. If you would be a little more specific, I could probably 


answer-- | 
Q. Did he have anything in his hands? A. Yes, he did. 
_ Q. What did he have in his hands? A. He hada small sledge 

hammer in his hand. | 

Q. And for what purpose did he have that hammer , sir? 
A. Well-- 

Q. I will withdraw that. 

What, if anything, occurred when you went up there Ys What 
position did you take at the front door? A. I knocked at the front door. 

Q. What position did you take, sir? A. Iwas sta immedi- 
ately in front of the door. 

Q. And what, if anything, did you do when you got there 4 





66 
A. I knocked on the door several times. 
Q. How many times? A. I didn't count the number of times. 
175 I believe I knocked three or four different batteries of knocks-- 
I don't know exactly how many raps I made, but I knocked loudly. 
Q. Anything else, didyoudo? A. Yes, sir. I made the an- 
nouncement that I was a police officer and had a search warrant for 


numbers. 

Q. Is that all you said, sis? A. Yes, sir. 

Q. Those precise words you said? A. Something to that effect. 
I made the announcement that I was a police officer and we had a search 
warrant for numbers. 

Q. What, if anything, happened after that? A. No one respon- 
ded to my knocks, and a short time thereafter Officer Mills was in- 
structed by Inspector Layton to force thefront door. 

Q. How did he force it? A. He never did force it. He started 
to use the sledge on the door jam near the lock, and after three or four 
licks the door was opened by the defendant, Lewis. 

Q. Was the door injured? A. I don't think the door was broken. 
I think the jam might have been sprung a little bit. I don't think the door 
was smashed at all. 

176 Q. Do you know what the "keeper" is? A. Not right off hand; 
no, sir. 

Q. The "keeper" is the latch that holds the tongue of the lock. 
A. I know what you mean now. 

THE COURT: Where did you get that expression ? 

MR. JOHNSON: Carpenters’ expression. 

THE COURT: All right. 

You are not referring to the numbers business when you are 
talking about the "keeper" ? 

MR. JOHNSON: No, sir. 

BY MR. JOHNSON: 

Q. Do you know whether that was broken loose from the door 
jam? A. No, sir; I don't know that. 
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Q. Who entered first? A. Inspector Layton. | 

@. Did you enter behind him, directly? A. Ithink I was the 
last one to enter. I went in behind--Officer Mills went in behind In- 
spector Layton--and I think I was the last of the four to go in. ! 

Q. Now, in between the time-- 

THE COURT: The court reporter can't hear you, Mr. Johnson. 

177 BY MR. JOHNSON: ! 
Q. After you announced you were a police officer and you hada 





search warrant for the numbers, is that all that you said? A. Yes, sir. 
Q. And the decision to hit the door was made by Inspector Lay- 
ton; is that correct? A. He instructed Officer Mills to force the door. 
Q. You did nothing else in that direction? A. No, sir. 
MR. JOHNSON: That's all. : 
BY MR. JOHNSON: | 
Q. When you made this announcement, "I'm a police officer. 


I have a search warrant," what tone of voice did you use, sir? | 
A. About the same tone I am using right now. | 
Q. And now, did you hear anything at the door before you made 
that announcement, after you knocked? A. I could hear some noise 
inside--sounded like a radio or television. I could hear movement and 
some noise inside; yes, sir. ! 
MR. JOHNSON: That's all. 
CROSS EXAMINATION 
BY MR. LOWTHER: 
Q. Officer, do you think your tone of voice, when you an- 
nounced you were a police officer and had a search warrant for numbers, 
178 was loud enough for anyone inside to hear you? | 
MR. JOHNSON: I object. That would call for a conclusion. 
THE COURT: That is conclusion. He has indicated the extent 
of the tone of his voice. I suppose that is for me to decide. : 
BY MR. LOWTHER: 


Q. How many times did you say it, officer? A. I said it one 
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Q. Just before or after you knocked? A. After I knocked, and 
after I waited a while. 

MR. LOWTHER: Thank you. 

THE COURT: Any further questions ? 

(None indicated.) 

THE COURT: You are excused. 

This, I take it, is the extent of the testimony as far as any 


police officers are concerned. 
MR. JOHNSON: Yes, sir. 
THE COURT: The rest of it will be the witness that you will 


put on. 

MR. BRYANT: Your Honor-- 

THE COURT: Yes, sir. 

179 MR. BRYANT: I was about to suggest to Your Honor that in the 
light of Mr. Lockwood's testimony, that there might not be any need 
for any further testimony from the defense. I think the Court will take 
judicial notice of the fact that Lockwood, if he talked like he talked on 
the witness stand--he is a soft-spoken man, if Your Honor please--that 
nobody heard anything on the inside, and nobody was calculated to hear 
anything on the inside. 

Mr. Lockwood is a very forthright and truthful man. Nobody 
heard him on the inside if he talked like he did then. 

THE COURT: What is your answer to that, Mr. Lowther? 

MR. LOWTHER: I think that the officers went there, they an- 
nounced their purpose-- 

THE COURT: Well, the specific point that is made now has only 
reference to one thing, and that is the extent of the voice of this officer. 
Do you think, if he spoke in this tone, as he did on the witness stand, 
he could have been heard-- 

MR. LOWTHER: Inside? Yes, sir. I do. 

THE COURT: Anywhere inside the house? 

MR. LOWTHER: Well, I don't think, if someone was maybe up 
in the bathroom on the second floor-- 
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THE COURT: Iam not talking about the second floor. : 
MR. LOWTHER: I think he could be heard in the front of the 


| 
! 


THE COURT: When you say, "front of the house," ‘do you mean 


house, Your Honor. 


the entire first floor ? 
MR. LOWTHER: Yes. That's right, Your Honor. 
THE COURT: By this tone of voice? 
MR. LOWTHER: That's right, and I further say this, if your 
Honor please: This is not an application or a case for the application 
of Miller against the United States that recently came down from the 
Supreme Court, because under the testimony that Your Honor has, this 
door was opened; it was not broken open. And, I have been advised that 
under somewhat similar circumstances another judge of this Court, whom 
I realize is not binding upon Your Honor--is merely advisory --if Your 
Honor will bear with me a minute--that where there is an opening of the 
door, and no breaking and then entering, the Miller case is not applica- 
ble. : 
THE COURT: In this other case before this other judge, was a 
sledge used two or three times on the door before the opening ? 
MR. LOWTHER: Your Honor, I can't advise you-- | 
THE COURT: You see, that might make a difference. | 
181 That is why it is so precarious to cite another judge's ruling if 


we don't have the record and can't see whether all the facts are the 


same, you see. 

We are faced with a situation here, Mr. Lowther-- 

(At this point the attorney in the prior case came into the court 
room, and the Court had a discussion with him not concerning this 
case.) : 

THE COURT: Iam going to adjourn this other case now until 
Monday morning and I want some time to give consideration to this 
matter anyway, so I can't advise you now whether you are to have any 
witnesses. You will have to decide that for yourselves, gentlemen. 

I will give consideration to this matter over the weekend and let 


you know on Monday morning what my decision will be. 
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Monday, February 2, 1959 
3 oR * 
PROCEEDINGS 
(The jury not being in the courtroom:) 
* * * xe * 
THE COURT: I was going to suggest at the outset this morning, 
before we proceed any further, that it should be made clear for the 


record whether any one of these defendants has any standing to sue. 
MR. AHERN: Yes, Your Honor. A formal motion had been pre- 
pared on behalf of Morris Lewis and on behalf of the clients Mr. John- 


son and I represent, and we have indicated we would tender Your Honor 


said motion; and Your Honor indicated at that time it wasn't necessary 
formally to tender the motion. 

THE COURT: I mean standing to sue by virtue of claiming owner- 
ship or possession. 

MR. AHERN: That is correct. 

THE COURT: Who claims that? xs 

MR. AHERN: Morris Lewis. He claims a proprietary interest. 

in the apartment. 

MR. LOWTHER: If Your Honor please, may I call to Your Honor's 
attention the fact that on opening statement of Lewis' counsel -- this evi- 
dence which is what I intended to introduce was taken from the second 
floor of those premises -- in the opening statement counsel said that 
Lewis had sublet the second floor. 

There has been no showing on the part of any of these defendants, 
and it is incumbent upon them under the latest pronouncem ent of our 
Court of Appeals in the Jones case which was decided December 19th, 
1958 that it be clear upon the record who of these defendants is seeking 
to suppress what, and that they tell the Court by way of testimony what 
they seek to suppress and what they claim was taken from them. And 
thus far there has been no such showing made before your Honor. 

MR. McKENZIE: May I address the Court? 

THE COURT: Yes, sir. Have you got that citation with you? 

MR. LOWTHER: Yes, Your Honor. I have that slip opinion 





right here. 
THE COURT: I have read it before and I want to read it agai n. 

(It was handed up. ) 
MR. McKENZIE: I tried that, unsuccessfully. Now in this matter 

here these people, the defendant Morris Lewis, is charged with the oper- 
ation of a lottery at certain premises. And it has been testified 


| 
11. | 


that he owns those premises; that is his residence. 

With that much testified by the Government, he had a sufficient 
proprietary interest to file 2 motion or to urge a motion upon you to sup- 
press the evidence taken from that property. With respect to the other 
defendants, if they are charged with operating a lottery at these desig- 
nated premises and testimony is to the effect that they were ever there -- 

THE COURT: I think it apparently has been held that if the evi- 
dence is to be suppressed as against one defendant, it should be sup- 
pressed as against all. I think it is sufficient undoubtedly that. ‘it appear 
that one of the defendants has standing to sue. And it is a question here, 
if it is a fact as it is claimed here that one of the defendants owned the 
premises, even though part of them was sublet, whether that is sufficient 
to show standing to sue. : 

MR. LOWTHER: I suggest, Your Honor, that there has. been, well, 
No. 1, invitees upon premises, Your Honor, even though those premises 
may have been entered illegally -- | 

THE COURT: I don't dispute that at all. That is not in issue here. 
What we have to start out with is we have to assume Lewis is the owner 
of that house. And we will assume for the purpose of the discussion that 

he sublet the second floor. The defendants' position is that it is 
sufficient to show standing to sue by the fact that he owned the house, 
even though he sublet the second floor. : 

MR. LOWTHER: If Your Honor pleases, there has been no claim 
by any of the defendants that any of the material the Government intends 
to introduce in the trial was taken from them. They claim no possessory 
interest in it. | 

THE COURT: As I understand the rule, if there is a showing of 





ownership or possession of the premises, it is sufficient -- is it not? 

MR. LOWTHER: I believe that is correct, Your Honor. But may 
I further urge to the Court that Lewis has not stated to Your Honor and 
there has been no testimony from Lewis that he owned the premises. 

THE COURT: No. That is true. That is why I indicated at the 
outset I think before we proceed further there should be some testimony 
here on the matter of ownership, so we could have the record clear so 
that we are not wasting our time here on that. 

MR. LOWTHER: May I make one further point, Your Honor? 

THE COURT: Yes. 

MR. LOWTHER: With respect to the four defendants who were 

found on the second floor, there has been not a word from them 
that any of the material seized from the second floor of that apartment 
belonged to them. They have claimed no possessory interest in it what- 
soever. 

THE COURT: I don't think they have to, Mr. Lowther. I don't 
think they have to.’ I think if the Court should find that there was an un- 
lawful search 2s against one defendant, it would be sufficient to strike 
it down as against all defendants. The courts have definitely held that. 
They held that in the Nelson case. They held it in several other cases. 
The Supreme Court has also indicated the same. 

MR. LOWTHER: May I call to Your Honor's attention that I think 
the case, the slip opinion you have now before you, indicates that in- 
vitees upon premises have no standing unless they show some standing. 

THE COURT: That is true, if it were a case of all invitees. Then 


they would be out, in raising a standing to sue; there is no question about 
that. But where one of the defendants has a standing to sue, and they are 
all charged and tried jointly, then apparently it may be knocked down as 


to all of them. Let me refresh my memory on this for a moment. 
E * * % * 


THE COURT: Although the majority in this Jones case discuss 
the standing to sue, they just assume it arguendo -- it is in a sense 
obiter on it -- because they go to the merits and they hold there was 
sufficient for a search warrant. 
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I don't think any of these cases, so far as I have been atie to find 
in my research over the weekend, had any factual situation exactly like 
the one here -- that is, that I assume is present here, assuming the de- 
fendant Lewis will get on the stand and testify that he owned the house but 
sublet the second floor. Then it becomes a question of whether he still 
has standing to sue, assuming that the illegal material was seized on the 
second floor, because he was not in actual possession of it, even though 
he owned the whole house. i 


I haven't found any case where that exact situation was present, 


although the cases have stated in general language that either ownership 


or possession of the premises is sufficient. 
But if Lewis testifies that he owned the house, and sublet it -- and 
we had better get that clear first -- I will let that matter go nF the 





present and go into the merits of the case. 
MR. LOWTHER: I would like to call Inspector John Layton. 
THE COURT: But I think first we should have this established as 
to the ownership of the premises. : 
MR. AHERN: I am ready to proceed with Lewis. | 
* Bd * ae 
MORRIS A. LEWIS, 
one of the defendants, being first duly sworn, was examined and testi- 


| 
| 
| 


fied as follows: 
DIRECT EXAMINATION | 
BY MR. AHERN: : 
Q. For the record will you please state your name ? A. Morris 
A. Lewis. i 
Q. Will you speak up so we can hear you. A. Morris A. Lewis. 
Q. And are you a defendant in this case? A. Iam. : 
Q. And where do you live, Mr. Lewis? A. 4923 Just Street, 
Northeast. | 
Q@. And how long have you lived at 4923 Just Street, Northeast? 
A. Since January 1st, 1958. | 
Q. And did you bring with you what purports to be a lease to those 


premises? A. I did. 





74 
Q. Do you have that with you? A. Ido. 
MR. AHERN: May this be marked for identification, Defendant's 
Exhibit No. 1? 


(Lease dated December 31, 1957 was 
marked for identification as Defen- 
dant Lewis' Exhibit No. 1.) 


BY MR. AHERN: 

Q. I hand you what has been marked for identification Defendant's 
Exhibit No. 1. Do you recognize this piece of paper? Do you recognize 
that document? A. I do. 

Q. And what is it? A. It is a lease I signed with the real estate 
company on December 31st, 1957, for an apartment. 


Q. Your signature appears on that lease? A. That is correct. 
Q. And does your wife's signature appear on that lease? A. That 


is correct. 

Q. Do you recognize it? A. That is correct. 

Q. And on October 1, 1958 were you still the owner of the 
premises, or the lessee of those premises? A. I was. 

Q. And all the furniture that is located in that premises on the 
first floor and the second floor, the furniture itself, is that still there? 
A. That is right. 

THE COURT: You say the furniture was yours, on the second floor? 

THE WITNESS: Yes, sir. 

MR. AHERN: I would like to offer that, Your Honor, in evidence 
(the exhibit being handed up). 

THE COURT: I assume you are offering it now just for the pur- 
pose of this hearing, and you will reoffer it later in the case if we pro- 
ceed to trial. Is that it? 

MR. AHERN: Yes, sir. Would your Honor indulge us just one 
moment ? 

THE COURT: Yes. This lease doesn't indicate who the tenant 
is, does it? 

MR. AHERN: Yes, Your Honor. 

THE COURT: Does it? 
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MR. AHERN: I think on the back of it you will see the signatures 


of Mr. Lewis and Mrs. Lewis. 
THE COURT: Yes? 
MR. AHERN: As the lessees. 
THE COURT: Lessees? They are the owners, aren't they? 
MR. AHERN: They are the owners, that is correct. But they 
leased it from the Suburban Garden Apartments, I believe, whatever 
the name is. | 
THE COURT: Oh, Isee. This doesn't go into the -- I thought 
this was a lease of the second floor that you were offering. | 
MR. AHERN: Oh no. 
THE COURT: This is just a lease of the premises. 
MR. AHERN: That is correct -- the entire premises. | 
THE COURT: Then aren't you going into the question of the 
second floor situation ? i 
MR. AHERN: Yes; I would like to ask just that question. 
THE COURT: All right. Go ahead. | 
BY MR. AHERN: : 
Q. Would you tell us what those premises consist of? A. A 
living room, dinette, kitchen, bath and two bedrooms on the second floor. 
Q. And where are the bedrooms located? A. On the second floor. 
Q. Is that what is known as a duplex type of apartment? A. That 
is correct. ! 
Q. And the entire premises were leased by you under this lease ? 
A. That is correct. | 
Q. And do you and your wife still live there as of today? A, That 
is correct. 
THE COURT: You mean the second floor, too, you oe -- 
THE WITNESS: Yes, sir. i 
THE COURT: -- on the day of the search warrant? 
THE WITNESS: We weren't living there on the day of the search 
warrant, Your Honor. 
MR. BRYANT: I didn't hear it all, Your Honor. 
THE COURT: I mean, had you sublet the second floor? 








THE WITNESS: I had. 

BY MR. AHERN: 
Q. What portion of the second floor did you sublet, and what 
portion did you retain? A. The front bedroom; I didn't retain any 


portion of it. 

Q. Did you sublet the back bedroom? A. No, just the front bed- 
room. 

THE COURT: You retained what? The front bedroom on the 
second floor? 

THE WITNESS: I rented the front bedroom on the second floor. 

THE COURT: Did you retain any part of the second floor? 

THE WITNESS: The rear bedroom. 

THE COURT: Well, what else is there on the second floor? 

THE WITNESS: The bathroom. 

THE COURT: Who had that? 

THE WITNESS: The bathroom? 

THE COURT: Yes. 

THE WITNESS: That was open to whoever was there. 

THE COURT: Who did you lease part of the second floor to? 

THE WITNESS: I leased part of the second floor to a man known 
to me as James Young. 

THE COURT: Is that his right name? 

THE WITNESS: I don't know. But he fits the description of John 
Doe No. 1, the officer who testified on the stand. 

THE COURT: None of these defendants here? 

THE WITNESS: No. 

THE COURT: And when did you lease it? 

THE WITNESS: October 10th, 1958. 

THE COURT: A written lease? 

THE WITNESS: September 10th, 1958. 

THE COURT: A written lease? 

THE WITNESS: No. 

THE COURT: For how much a month? 

THE WITNESS: Fifty dollars a month. 
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THE COURT: To run by the month? 
THE WITNESS: To run by the month. 
THE COURT: And how many months was he there? 
THE WITNESS: He wasn't there a month, Your Honor. 
THE COURT: And he rented for $50 a month just what part of 


the premises ? 

THE WITNESS: A bedroom. 

THE COURT: Just a bedroom? 

THE WITNESS: The bedroom, and use of the bathroom and kitchen. 

THE COURT: How many rooms are there on the second floor? 

THE WITNESS: Two -- two bedrooms and a bathroom. _ 

THE COURT: You just mentioned a kitchen. 

THE WITNESS: The kitchen is downstairs on the first floor. 

THE COURT: Oh, he had the use of the kitchen on the first floor. 
So there are two bedrooms and a bathroom on the second floor, and that 
is all? | 

THE WITNESS: That is all. 

THE COURT: And there are not two doors to the place? It is just 
a single dwelling? 

THE WITNESS: There is a rear door and a front door. 

THE COURT: It is not a duplex? | 

THE WITNESS: It is. : 

THE COURT: Is it made into two apartments? | 

THE WITNESS: No; it is only made into one. : 

THE COURT: That is what I mean; it is a single dwelling unit. 

THE WITNESS: That is right. 

THE COURT: Made for the purpose of a single family occupancy. 
Is that right? | 

THE WITNESS: That is right. ! 

THE COURT: And there are two bedrooms and a bath oni 
second floor ? | 

THE WITNESS: That is right. 

THE COURT: And what is on the first floor? 

THE WITNESS: A living room, dinette, anda kitchen. 
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THE COURT: And no bath on the first floor ? 
THE WITNESS: No, sir. 
MR. AHERN: Could I help Your Honor out if I could interrupt 
just by showing him this picture and then offering it to Your Honor? 
THE COURT: All right. 
MR. AHERN: May this be marked for identification No. 2? 


(The photograph was marked for 
identification as Defendant Le wis' 
Exhibit No. 2.) 


BY MR. AHERN: 

Q. Do you recognize this picture, Mr. Lewis (handing)? A. Ido. 

Q. And what does it represent? A. The front part of the apart- 
ment where I live, 4923 Just Street, Northeast. 

MR. AHERN (to Deputy Clerk): Would you show that to His 
Honor. (The photograph was handed up. ) 

THE COURT: So that you still retained use of the bathroom on 
the second floor, after you leased the bedroom to him? 

THE WITNESS: That is right. 

THE COURT: And he had the use of the other bedroom and the 
joint use of the bathroom with you? 

THE WITNESS: That is correct. 

THE COURT: And the use of the kitchen down below? 

THE WITNESS: That is correct. 

THE COURT: At $50 a month, is that correct, your testimony is? 

THE WITNESS: Yes. 

THE COURT: And he was there for about one month? 

THE WITNESS: Well, I saw him there on two occasions. 

THE COURT: Now just where are the bedrooms located, exactly, 
on the second floor? Will you describe that? 

THE WITNESS: One bedroom, the bedroom that he had, was 
directly on the front, directly over top of the livingroom. The other 
bedroom, the rear bedroom, is directly over top of the dinette and part 
of the kitchen. 

THE COURT: The rear? 
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THE WITNESS: That is right, the rear. 

THE COURT: And what is in between? 

THE WITNESS: The hall, closets. 

THE COURT: And where is the bathroom? | 

THE WITNESS: The bathroom is directly over the kitchen. 

THE COURT: Is it between the two bedrooms? 

THE WITNESS: It is across from the front bedroom, directly 
across from the front bedroom. 

THE COURT: All right. 

MR. AHERN: I entered this with Mr. Lewis at this pont only for 
the purpose of showing proprietary interest. 

THE COURT: All right. 

CROSS EXAMINATION 
BY MR. LOWTHER: 

Q. How long did you say you lived there, Mr. Lewis? A. Since 
about the first or second of January, 1958. 

Q. Had you lived at the premises prior to that time? Had you 
lived at 4923 Just Street before January 1, 1958? A. No. — 

Q. Since January 1, 1958, up to October 1, 1958, had you made 
4923 Just Street your abode? By that I mean did you sleep there and 
your wife stay there and your child stay there? A. Part of the time. 

Q. What do you mean, part ofthe time, sir? A. I was there 
once in a while, not all the time. | 


Q. Who was there once ina while? A. I was. 


Q. Were you there once a month, or twice a month, or how often ? 


A. Maybe three times a month, maybe four times a month, I can't tell 

you offhand. | 
Q. Did you sleep there at nights? A. At different times, yes. 
Q. Did your wife stay there? A. At different times, yes. 

THE COURT: Now listen. Don't argue. We just want the facts. 
There is no sense in raising your voice. 
BY MR. LOWTHER: : 

Q. Were you maintaining another premises in addition to 4923 
Just Street during January 1, 1958 to October 1, 1958? A, Repeat that, 
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please. 


MR. LOWTHER: May it be read back, Your Honor? 

THE COURT: Yes. : 

(The last question was read by the reporter. ) 

THE WITNESS: I wasn't maintaining one. I was staying some 
place else. 

BY MR. LOWTHER: 

Q. Where were you staying? A. The 4600 block of Benning Road, 
Southeast. 

Q. And what sort of premises was that? A. An apartment. 

Q. Was it your apartment? A. No, it wasn't. 

Q. Whose apartment was it? A. A friend of mine. 

Q. Who is the friend? A. A lady by the name of Mamie Lee Youell. 

Q. And can I ask you this, please, sir? From the period January 1 
to October 1, 1958 can you tell His Honor whether your wife, Mrs. Lewis, 
and your child were staying at 4923 Just Street regularly? A. No, they 
weren't staying there regularly. 


Q. Well can you tell us this, please, sir, whether they were stay- 


ing there once a week, twice a week, or how often. A. I couldn't tell 
you that. I couldn't answer that. | 

Q. Now then, you say you sublet the front bedroom to a man named 
James Young. A. That is right. 

Q. And you sublet that on the 10th of September, 1958. A. That 
is right. 

Q. For $55a month. A. I said $50. 

Q. Fifty. Excuse me, sir. And you claim no interest in anything 
that was taken from that front bedroom by the police officers on October 1, 

1958, do you? 

MR. AHERN: Just a second. I am going to object to that question, 
Your Honor. 

THE COURT: Overruled. He may answer. 

BY MR. LOWTHER: 

Q. In other words, I am directing your attention to the articles 

contained in this carriage here, a suitcase full of numbers slips and 
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three adding machines which were found in the front floor bedroom of 


4923 Just Street on October 1 by the police. Do you claim any interest 
or ownership in any of these articles? A. No. | 

Q. They are not yours, are they? A. No. 

Q. And you never saw them before? A. No. | 

Q. Now then, how many times had you seen James Young up in 
the front floor bedroom of 4923 Just Street since September 10, 1958 ? 
A. Three or four times. : 

Q. Who is this James Young? A. He is John Doe No. 1, 

Q. How do you know that? A. His description fits the same. 

Q. Did you know him to be a numbers writer? A. No. | 

204 Q. Where had you met him? A. Bennings Road, the 4600 block 

of Bennings Road. 

Q. When had you met him on the 4600 block of Seuiee Road? 
A. When did I meet him? 

Q. Yes. A. About six months ago. 

Q. You nean six months ago from today? A. Yes. 

Q. And he asked to rent the front floor of your premises? 
A. He knew that I wasn't staying there, and he asked me could he rent 
one of the rooms. I told him yes. I rented him the front room. 

THE COURT: Did you ever go there when he was there ? 

THE WITNESS: Three or four times. : 

THE COURT: Did you go up to the second floor? 

THE WITNESS: Oh yes. 

THE COURT: Did you see him there? 

THE WITNESS: Yes, he was in there. 

THE COURT: What was he doing? 

THE WITNESS: Sleeping. 

THE COURT: Is that all? 

THE WITNESS: That is all. 

THE COURT: Did you see him only at night? 

THE WITNESS: I saw him in the day. | 

THE COURT: What was he doing during the daytime, then? 
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THE WITNESS: He was sleeping. 


THE COURT: During the daytime? 
THE WITNESS: That is correct. 
BY MR. LOWTHER: 

Q. Did he have a key to the premises? A. Yes, sir. 

Q. The front door and the back? A. Not the back; the front. 

Q. Just the front. So that he had access, by way of his own key, 
Mr. Lewis, to enter and leave the premises 4923 Just Street, and come 
as he might? A. That is right. 

Q. And he had possessory interest; by that I mean it was his bed- 
room, the front bedroom where these items were taken from by the 
police on October 1? A. That is correct. 

Q. Now then, one question if I may, sir: Did any of these other 


defendants -- and by that I mean Ellis and Davis and Berry and Hawkins 


-- did they have any possessory interest in the premises 4923 Just 
Street ? 

MR. BRYANT: I object, if Your Honor please. 

MR. SEWELL: I object, if Your Honor please. 

MR. AHERN: I object, if Your Honor please. 

THE COURT: I don't suppose he is able to tell that. That is a 
conclusion. There isn't any claim here, from what counsel say, anyway. 
This is the only defendant they claim had any connection with the 
premises, as I understand it. Isn't that right? 

MR. BRYANT: I understand that the motion was entertained by 
Your Honor on behalf of Mr. Johnson's client, and on behalf of -- 

THE COURT: No, no. What Iam asking now is whether there is 
any claim by any of the other defendants that they had any right to 
possession or control of any part of these premises. 

MR. JOHNSON: We had the right to be there, if Your Honor 
please -- Ellis. 

‘THE COURT: That wasn't my question. I want that question 
answered directly, because of the point that is raised now, whether any 
of the other defendants are claiming that they had any right of posses- 
sion or control of the premises, by lease or any other legal right. 
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MR. JOHNSON: Yes, sir -- Ellis. 


THE COURT: You are claiming it? 
MR. JOHNSON: Yes, sir. 
THE COURT: All right. We will have to go into that ater, but 


not by this witness. 

MR. LOWTHER: Very well, Your Honor. I don't think have 
any other questions of this witness then, Your Honor. 

THE COURT: Are you through with this witness ? | 

MR. AHERN: For these purposes yes, Your Honor. I intend to 


recall him later on. 
* * x * 
CROSS EXAMINATION 
BY MR. McKENZIE : 

Q. Now, Mr. Lewis, I ask you to observe that paper, and ask 
you if you have seen that or a copy of it before. A. No. 

Q. Now will you read Count 1 in that indictment. A. Read it 
aloud ? 

Q. Just read it to yourself. Having read that Count 1, ask you 


if you are charged in Count 1 with operating a lottery? A. I am. 


* * * * eS 


@. Now on October 1, 1958 were you in these premises 2 AI 


Q. And were certain articles taken therefrom? A. There was. 

THE COURT: Where were they taken from? | 

THE WITNESS: The second floor. 

THE COURT: What part of the second floor ? 

THE WITNESS: The front bedroom of the second floor. | 

THE COURT: Were you in occupancy of that room ? 

THE WITNESS: No, I wasn't. 

THE COURT: It wasn't your room? 

THE WITNESS: No, sir. 

THE COURT: So that the material wasn't taken from your 
possession ? 

THE WITNESS: No, sir. 
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BY MR. McKENZIE: 

Q. Now you have seen these things which have been identified by 
the Prosecutor as a bag full of slips and some adding machines. You 
have seen these things, have you, right here this morning? A. Yes. 

Q. And you have been a policeman for how many years ? 

A. About 15 years. 3 

Q. You know that these things are brought here today to be used 
as evidence against you to convict you of operating a lottery, don't you? 
A. That is correct. 

Q. And they were taken from 4923 Just Street, Northeast on the 
1st day of October, a place to which you had absolute proprietary 
interest? Is that correct? 

MR. LOWTHER: I object, if the Court please. 

THE COURT: This is all a conclusion, Counsel. The lease is in 
evidence and the facts are in evidence which indicate what the situation 
is. 

MR. McKENZIE: Well I will put it this way, and if Iam -- 


THE COURT: Already it appears, Counsel, so there is no ques- 
tion about it, that he had a lease of these premises; and he has 
testified that he rented out the front bedroom. And it appears from the 


testimony at the present time that the material was taken from this 
front bedroom occupied by this John Doe No. 1. These are the facts 
that we have so far. 

a 2 * * 

MR. McKENZIE: I have no further questions. 

THE COURT: Are there any further questions ? 

MR. LOWTHER: No, Your Honor. 

THE COURT: You may step down. 

* * x . * 

THE COURT: I think we will proceed with the testimony. I think 
it is still a close questim, in view of the fact that this defendant only 
had a lease of the entire premises, that he wasn't the owner but had a 
lease. He did have a proprietary interest, of course; but he wasn't 
eo actually occupying this bedroom. I think it still may be a close question. 
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MR, LOWTHER: If Your Honor please, I understood the defen- 
dant Ellis claimed such interest, through his counsel. If that be the 
case -- 

THE COURT: When? 

MR. LOWTHER: Or maybe I misunderstood Mr. Johnson. 

THE COURT: I think in view of the fact that if one defendant 

has a standing, I would permit the motion to be made, we might 
as well go into the merits of the thing. ! 

MR. LOWTHER: May I put Inspector Layton on the stand, Your 
Honor? 

THE COURT: Yes. 

* * * 
JOHN B. LAYTON, | 
having been previously duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Inspector Layton, I want to direct your attention to the time 
that you were at the front door of the premises 4923 Just Street, in 
the early evening hours of October 1st, 1958. Now then, can you tell 

His Honor whether or not the front door of these premises was 
broken open by Officer Mills with a sledgehammer, or whether it was 
opened by someone from within? A. The door was opened from 
within, after Officer Mills had hit the door several times with the 
sledgehammer. It was not forced from the force of the sledgehammer, 


but was opened from within. 


Q. Now, sir, when the door was opened, who was in the door- 
way, if anyone? A. The defendant Lewis. | 

Q. Did you, Inspector Layton, when you saw the defendant 
Lewis, recognize him to be a member of the Police Department? 
A. I did, sir. | 

Q. And you had worked in the Detective Bureau with the defen- 
dant Lewis at a prior time, had you not, Inspector? A. I had been 


assigned in the Detective Bureau at a time when he also was a fare 
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clothes man. 


Q. Now immediately after you got inside premises 4923 Just 
Street, did the defendant Lewis have anything to say as to your identity 
or his knowledge of your identity, and his knowledge as to the purpose 
why you and the other police officers were there? And, if so, to whom 
did he say it and what did he say? A. He made some comments to 
Mrs. Lewis, who was coming into-the front room in company with 

Lieutenant Foran. He said to her, "This is a police raid. This 
is Inspector Layton." 

Q. He mentioned you by name? A. He did, sir. 

Q. Now then, there came a time, did there not, sir, later on 
in the evening when you had occasion to question the defendant Lewis 
at Police Headquarters ? Isn't that right? A. Yes, sir. 

Q. And that conversation between yourself and the defendant 
Lewis was in the presence of Captain Sullivan of the Metropolitan 
Police Department? Isn't that right? A. That is correct, sir. 

Q. What was Captain Sullivan's position at the time? By that I 
mean, what was he in the Police Department? A. Captain Sullivan 
was the senior official on duty in the Detective Bureau that evening. 

Q. And that questionitig-wag taken down on a tape recorder, was 
it not? A. That is correct, sir. 

~@. And it was later transcribed?. A. That is correct, sir. 

Q. . During the course of that questioning, Officer, did you have 
occasion to question the defendant Lewis with respect to whether or 
not the door was broken in or he opened the door and what he heard 
prior to the time the door was opened? Isn't that right? A. That is 

correct, sir. - 


Q. Now do you have, sir, with you a transcript of your questions 


and his answers on that point alone, namely, as to any prior knowledge 
he had as to who was outside and who if anyone opened the door, with 
you today? A. Ido, sir. 

Q. Will you produce it, please. And I direct your attention to 
the bottom of page 12. Now then,. will you read to the Court, starting 
with your question, "Do I understand you to say that you have no 
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remorse, or don't you want to say anything whether you do or sot " so 
that the Court may be advised as to what notice Lewis had as to who 
was outside the door and as to who opened the door. 

MR. AHERN: Your Honor, I think we ought to be entitled to see 
this. 

MR. LOWTHER: Oh, Iam sorry. Here it is. | 

MR. AHERN: And we would like a chance to look it over fora 
second. 

THE COURT: All right. 

* * 
BY MR. LOWTHER: 

Q. Inspector, prior to the recess I directed your attention to the 
bottom of page 12 of the transcript of your questioning and the answers 

given by the defendant Lewis at Police Headquarters later on in 
the evening of October 1. Now will you read to His Honor your question 
starting with the question, "Do I understand you to say, " and from there 
the questions and answers down to the bottom of page 13, please. 

MR. AHERN: Your Honor, during the recess we were able to 
examine this document, consisting of seventeen and a half pages. I 
would like at this time an opportunity to question Inspector Layton, prior 
to answering any questions as to page 11, 12 or 13, as to the conditions 
under which this statement was taken, the time it was taken, and cer- 
tain statements that are contained. | 

THE COURT: All right. Go ahead. : 

CROSS EXAMINATION | 
BY MR. AHERN: : 

Q. Now, Inspector, what time did you go into the premises of 
4923 Just Street, Northeast? A. At approximately 4:55 p. m. 

Q. And you saw Morris Lewis at that time? A. I did, sir. 

Q. What was his condition as to sobriety? A. He was sober. 

Q. And was it obvious that he had been drinking? A. No; sir; 
it was not. | 

Q. Did he begin to curse at you in the premises? A. Not 

immediately. 
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Q. But there did come a time when he used some rather strong 
language? Is that correct? A. That is correct. 

Q. And then after you went to the second floor of 4923 Just 
Street and obtained certain articles, where did you go? A. Does your 
question relate to when we left the premises? 

Q. From 4923 Just Street, Northeast, where did you go? 

A. We went to Police Headquarters. 

Q. What time did you leave 4923 Just Street, Northeast? 
A. After: six-thirty. I would say about 20 minutes to seven. 

Q. And what time did you arrive at Headquarters? A. About 
seven p.m. or shortly thereafter. 

Q. When you arrived at Headquarters did you attempt to call a 
magistrate or United States Commissioner? A. I did not, sir. 

Q. And did there come a time after you arrived at Headquarters 
that you began to interrogate Morris A. Lewis? A. Yes, sir; that is 
correct. 

Q. And we have a copy here of a -- 

THE COURT: What time was that when you started questioning 
him ? 

THE WITNESS: Seven-thirty p.m., approximately. 

x * * * * 
218 WILLIAM D. FORAN, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Your name is Lieutenant William D. Foran? A. Yes, sir. 

Q. And you are a Metropolitan Police officer assigned to the 
Morals Division? Isn't that right, Officer? A. Iam, sir. | 

Q. Now in the afternoon hours of October 1st, 1958 you had 
occasion to be in the vicinity of premises 4923 Just Street, Northeast, 
Washington? Isn't that right? A. I did, sir. 

219 Q. Did you approach the front or the back of the premises, 
Officer? A. The back. 
Q. And who was with you, if anyone? A. Officer Julius Durham. 
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Q. In your own words I want you to tell His Honor what sappened 
as you approached the back of the premises. What happened from there 
on? A. Well, Officer Durham and I were assigned to cover the rear of 
the premises 4923 Just Street, and we split up at a point at the end of 
the line of buildings, Officer Durham and I going to the rear of that 
particular row of buildings in -which 4923 is located. We approached 
the rear by staying up close to the wall and giving sufficient time for 
the crew going to the front to accomplish their entry and so forth. And 
when I got up to a point where I could see the window and door in the 
back of 4923, I saw that the venetian blinds were drawn and I moved up 
to the rear door. And when I got up to the door I could hear some 
garbled conversation insite and I heard a voice saying, "Go out the 
back door." 

Q. Could you tell His Honor whether the voice you heard say 
"Go out the back door" was a male or female voice? A. It sounded 
like a male voice to me, sir. 

Q. After you heard the voice inside say "Go out the back door, ™ 
tell His Honor what happened. A. Well, I had my badge out in my hand, 
and the door opened, and a lady who later identified herself as Mrs. 
Lewis started out the door. I identified myself and told her we had a 
search warrant for the premises for gambling violation. And’ I opened 
the rear door and stepped inside, and then headed back towards the 
front of the house, which was the living room. The door I entered was 
the kitchen. 

Q. Tell His Honor, if you will, sir, as you best recall it, how 
much of a period of time elapsed between the time you heard the male 
voice say "Go out the back door" and the time the door opened and 
Mrs. Lewis appeared in the door. A. I guess probably five or ten 
seconds. : 

MR. LOWTHER: I have no other questions. i 

THE COURT: When you came in, were the other officers there? 

THE WITNESS: Your Honor, I brought Mrs. Lewis from the 
rear door up into the living room, and we met at about, I would say, 
the center of the living room. | 
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THE COURT: Where was the lady's husband at that time? | 


THE WITNESS: He was in the center of the living room with 
Inspector Layton and another officer. 

THE COURT: I see. 

MR. LOWTHER: No other questions, Your Honor. 

THE COURT: Are there any questions? 

* bd x * 
MR. AHERN: No questions. 
(The witness Foran left the stand. ) 
* * * 
JAMES B. MILLS, 
being first sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * aK % 

Q. And you are assigned to the Morals Division? A. Right, sir. 

Q. Now, Officer Mills, in the afternoon hours or evening hours of 
October 1, 1958 you had occasion to approach the front door of premises 
4923 Just Street, Northeast? Is that right? A. I did, sir. 

222 Q. And when you approached there, who if any other officers were 
with you? A. Inspector Layton and Officer Lockwood and Officer Carter. 

Q. And tell His Honor what happened thereafter, in your own words, 
Officer. A. Well, upon approaching the door, Corporal Lockwood 
knocked on the door several times. After getting no response, he called 
out, “It's the Police. We have a search warrant for numbers violation.” 
And at that time Inspector Layton.instructed me to knock the door down. 

Q. How long between the time that Lockwood called out was it 
before you used the hammer? A. About a half a minute. 

Q. And when you started to use the hammer after that half minute, 
what part of the door, if any, did you strike, Officer Mills? A. I was 
trying to hit right by the lock at all times. 

Q. The panel of the door, or the door jamb? A. The door jamb. 

Q. Did you knock the door open, or was the door opened by someone 
from within? A. The door was opened by someone from within. 
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223 Q. And who was the person you saw nearest the door when it 


opened? A. The defendant Lewis. 
Q. Now did you at any time, as you recall it, shatter or break 


that door open? A. No, sir. 
Q. You did not. 
MR. LOWTHER: No other questions, Your Honor. 
THE COURT: Did you hear anything on the inside? : 
THE WITNESS: I heard, when I was hitting the door, somebody 
said "Wait a minute," from inside. | 
THE COURT: Right inside, it appeared to be? 
THE WITNESS: Yes, sir; it appeared to be. | 
CROSS EXAMINATION 
BY MR. BRYANT: 
Q. Mr. Mills, you tried to break it open, didn't you? A. Yes, sir. 
Q. And at no time did it give under your blows at all? No, sir, 
it didn't open. 
Q. Now as you approached that door, which door did Mr. Lock- 
wood knock on? A. The door that I was hitting. 3 
Q. Well, there are two doors there, aren't there? Who was hold- 
ing the screen door open? A. I dot recall, Mr. Bryant. 
224 Q. You don't recall that anybody was holding it open? A. No, sir, 
I don't. 
Q. Do you recall that there was a screen door on the front of the 
place? A. No, sir. : 
Q. Would you say there was or there wasn't? A. I couldn't say 
either way. | 
Q. Let me ask you this, sir: About how many times ate you 
say you hit that door?. A. Oh, several times. I didn't count them. 
Q. And as hard as you could with the sledgehammer? A. Yes, sir. 
* * ed * ae 
BY MR. McKENZIE: | 
Q. Officer Mills, as you were standing before the door at 4923 
Just Street, Northeast on this occasion, do you recall whether you could 
hear a television playing inside? A. I didn't hear one myself, no, sir. 
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Q. When you got inside, were you able to hear one playing? 


A. The television was on when I got inside. 
225 Q. Do you recall whether the program at that time was the | 
broadcast of a World Series baseball game? A. I don't recall. 
* * * a * 
FURTHER DIRECT EXAMINATION 
BY MR, LOWTHER: 
Q. Officer Mills, you went upstairs, did you? A. Yes, sir. 
Q. Tell his Honor, if you recall, whether or not the window in 
the back bedroom was open when you got up there. A. The window to 
the back bedroom was open. 
MR, LOWTHER: Thank you. 
CROSS EXAMINATION 
BY MR. JOHNSON: 
Q. Officer Mills, do you know what happened to the keeper? Do 
you know what a keeper is? A. No, sir; I don't. 
Q. Did you look at the door jamb when you got inside? A. No, sir. 
226 Q. I will show you this and ask you if this looks like the door, as 
near as you can tell. A. I didn't look at it after I got inside. 
MR, JOHNSON: I had better mark this. 


(Photograph was marked for identification 
as Defendant Ellis' Exhibit No. 1.) 


BY MR. JOHNSON: 

Q. The keeper is the little brass thing here that holds the tongue 
of the lock. Do you know whether or not that was on the floor when you 
walked in, or not? A. If it was, I didn't see it. 

Q. Do you know if the screws were out that held the keeper? 

A. No, sir, I don't. 

Q. Do you know whether the door jamb was split? A. No, sir, 
I don’t. 

MR. JOHNSON: And may I mark this? 


(Another photograph was marked for iden- 
tification as Defendant Ellis’ Exhibit No. 2.) 
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BY MR, JOHNSON: 

Q. Now looking at Defendant's No. 2, "Ellis, you will see the panel 
upon which the keeper is fixed, according to No. 1. Do you see where it 
is split there? Can you tell me whether that was true when you came 
back downstairs? A. I didn't look at the door. | 

227 Q. Are you familiar with these locks and the type of locks that 
are on these doors? You have knocked in lots of doors, haven't you? 
A. A few. | 

Q. Now this type of door, there isn't any other type of lock on 
this door except one simple lock; isn't that correct? A. That is the 
way it looks from here. 

Q. And you say you aimed right at the key? Is that right? 

A. I said I aimed there, but I didn't always hit there. : 

Q. Isee. You missed sometimes, and sometimes you = Is 
that correct, sir? A. That is correct. ! 

Q. And on this particular type thing the key and the knob are the 
same, aren't they? A. I couldn't tell you. 

Q. Don't you remember the thing you were hitting right on at that 
time was directly on this knob of this door, that you were trying to hit it 


continuously on this lock, to sone it open? Isn't that correct? A. That 


is correct. 

Q. Now this particular, light type of lock has a small, grooved 
tongue in it, doesn't it? Or are you familiar with it? A. Iam not 

228 familiar with it. 

MR, JOHNSON: I see. 

THE COURT: Is that all, gentlemen? 

MR. JOHNSON: That is all, sir. 

ba cd * 
' JULIUS DURHAM, 
being first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. LOWTHER: 
* * * * * 


| 
i 


Q. Assigned to the Morals Division. Now on October 1, Officer 
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Durham, did you approach premises 4923 Just Street, Northeast? 


A. Yes, I did. 

_Q. Did you go to the front or rear? A. To the rear. 

Q. And who, if you recall, did you go with? A. Lieutenant Foran. 

Q. Where did Lieutenant Foran go? Where did Lieutenant Foran 

229 take his position? A. At the back door. 

Q. And where did you take your position, if any? A. Approxi- 
mately 10 feet behind him. 

Q. Were you in a position where you could see the upper floor of 
premises 4923 Just Street, Northeast? A. That is right; I was. 

@. And were there any windows up there? A. Yes. — 

Q. Did you see any one of these defendants approach the rear 
window or any one of the rear windows of 4923 Just Street and do any- 
thing? A. Yes. I observed the defendant Davis. 

Q. What did Davis do when you saw him up in the rear window? 
A. Well, I heard a knock on the window and I looked up, and there Davis 
was. At the time I looked up, I observed him knock the screen out, to 
the ground. 

Q. Where did the screen go? A. It fell out. 

MR. McKENZIE: Let me interject an objection, if Your Honor 
please. I think it is not relevant or pertinent to the question under in- 
quiry. 

THE COURT: Overruled. 

BY MR. LOWTHER: 
230 Q. Where did the screen go after Davis knocked it out, Officer? 
A. It fell to the ground. 

Q. And can you tell His Honor whether after the screen was 
knocked out of the second floor rear window by Davis, whether he looked 
at you? A. Yes; Looked him right in the face. 

Q. What did he do then? A. He backed away from the window. 

MR. LOWTHER: I have no other questions, Your Honor. 

_MR, JOHNSON: I have no questions. : 
_ THE COURT: Does anybody? | 
MR. AHERN: No questions. 
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THE COURT: All right. | 
(The witness Durham left the stand. ) | eee 
MR. LOWTHER: That concludes the testimony, Your Honor. 
THE COURT: Do you wish to offer any ?. 
MR. BRYANT: Yes, sir. 


MR. JOHNSON: Yes, sir. | 

* * eee Se: * aes ae § ane 

MR. MC KENZIE: Your Honor, may I say in behalf of my clients 
if you are prepared to rule inour favor now, you can say so, : if ae. wish, 
because maybe we don’t need anything: ) 

THE COURT: No. I will be frank with you. 

MR. MC KENZIE: Just to keep it straight. 

THE COURT: Certainly. The record may show’ that you : made a 
motion right now for the suppression, based'on the present state of the 
record. Denied. ae aS 

MR. MC. KENZIE: Yes, sir. <a : | 

- THE COURT: That may be indicated in behalf of, all defendants. 

Thereupon 
being first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 

By Mr. Ahern: 

Q. Will you:please state your full name. Mrs. Virginia Seria: 

Q. And are you the wife of Morris Lewis? -A. Yes, I am. 

@. And where do you reside? A. Where dod reside now? 

Q. Yes.: A. 4923 Just Street. : 

Q. What section of the city is that? A- Northeast: => 

Q. Is that.in the.city of Washington? A. Yes, «it is-: 

Q. And were you present at those premises on October 1; 1958? 
A. In the afternoon, late afternoon. e yon | i 

Q. Would you tell us what time ‘you: arrived at 4923 Just ‘Street, 
approximately? A’ I'am‘not sure of the: vexact time; but it was late. 

Q. Did anything-unusual happen after you got in the: premises 4923 
Just Street, Northeast? A Well, yes. As soon as we walked in, I 
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heard this awful loud bang on the door. 

Q. Who was with you when you walked in? A. My husband and 
little boy. 

Q@. And what did youhear? A. It was an extremely loud clang came 
on the door all of a sudden. 

THE COURT: Was that right as soon as you walked in? 

THE WITNESS: We had just got in. I didn't have time to take my 
shoes off. Se 

THE COURT: Was the television going? (p= = 

THE WITNESS: Nothing was going at the time. We had just gotten ~ 
in the house. 

THE COURT: Was the television in operation? 

THE WITNESS: I don't think so. 

THE COURT: All right. Go ahead. 

By Mr. Ahern: 

Q@. What did you do when you heard this loud bang? A. WelllI 
jumped, for one thing. I was surprised. I listened. And then I heard 
it again. It continued to bang, bang, bang, extremely loud and hard. 

And then I was frightened, and I tried to run. I started to run, and 
then I thought of the little kid and I started screaming for him. 

@. And where did you run? A. Well I started toward the kitchen. 

Q. What happened when you got in there? A. Well after I turned 
back and got the little boy, I kept screaming for him; and I finally got the 
little boy. And I started for the back door. And at that time somebody 
pushed me back in. | 

Q. Do you know who that was? A. I couldn't say. Somebody 

- pushed me and said, "Police." 

Q. Did you stay in the house that particular night? Did you stay 
at 4923 Just Street on October 1; that particular night, SSE the police 
left? A, I stayed there. 

Q. Did you have a chance to observe the front door? A. Well, 
as soon as they went out I tried to close the door, because there were 
a lot of kids in front of the house at the time. But I couldn't close it. So 


SS 
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I pushed the chair against it. | 

Q. What was the condition of the front door as far as the lock was 
concerned? A. It was broken. 

Q. And how about the little piece called the keeper, or perhaps the 
tongue, where the lock fits in? Where was that? <A. Welll didn't 
examine that close. I know I couldn't get it together, and I pushed the 
chair against it. And then I watched from the window what was happening. 

MR. AHERN: Will you mark this for identification purposes. 

(Another photograph was marked 
for identification as Defendant 
Lewis’ Exhibit No. 3. ) 

By Mr. Ahern: | | | 

Q. I show you a picture. Do you recognize this picture? ie Yes, 
I do. | 

Q. And what does it represent? A. It is my front door. And this 
is the chair I pushed against it in order to hold it together, after they had 
gone out. : 

Q. Is it your testimony that the door would or would not lock at that 
point? A. It would not. 

Q. And did you make a report to the real estate company to try to 

get the door fixed? A. I didn't make the report. I was too ex- 
cited to do anything. ! 

Q. Was the door fixed by the superintendent? A. They had some- 
one to fix it. : 

Q. What is his name? Do youknow? A. Whose? : 

Q. The superintendent or the person who fixed the door. Is he 
here today? A. Yes, he is. 

Q. Is he in the witness room? A. Yes, he is. | 

MR. AHERN: I think I have nothing further. Will Your Honor 
indulge me? | 

By Mr. Ahern: | 


Q. Do you know how many television sets are in that house? 


A. We have one in the living room. 
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Q. Do you know whether or not there is one upstairs? A. Idon't 
know. 

Q. Is there a radio upstairs, also? A. Well, we have several 
radios in our home. 

Q. Upstairs and downstairs? A. Yes, we did. 

MR. AHERN: That is all. 

CROSS EXAMINATION 
BY MR. MC KENZIE: 

*° * * m% * * 

Q. On this afternoon when you went in the house, do you recall up- 
stairs whether you could hear a radio playing? Could you hear a radio 
sound coming from upstairs? A. I don't remember. 

Q. You are not sure whether it was or whether it wasn't? 

THE COURT: Counsel, she says she doesn't remember. So there 
is no use pressing the matter any further. 

MR. MC KENZIE: I have no further questions. 

THE COURT: All right. 

MR. LOWTHER: I don't think I have any questions of Mrs. Lewis, 
Your Honor. 

THE COURT: All right. Just a minute. I would like to ask a ques- 
tion. When there was 2 banging on the front door, did your husband tell 
you to run for the back door? 

THE WITNESS: My husband didn't tell me anything. Wet were both 

surprised. 

_ ‘THE COURT: All right. That is all. 
* ie * * 
GROSS EXAMINATION 
By Mr. Lowther: | 

Q. Did you hear anyone say "Police, ' " Mrs. ‘Lewis? A. oe I 
did not. 

MR. LOWTHER: That is all. 

(The witness, Mrs. Lewis, left the stand. ) 


x * * * 





99 
HERMAN WHITLOCK, 
being first duly sworn, was examined and testified as follows: 
. DIRECT EXAMINATION 
By Mr. Bryant: | 
Q. Will you state your name for the record, please. A. — 
Whitl ock. | 


Q. And you work here in the District of Columbia? A. I do. 

Q. Where do you work? A. Suburban Gardens Apartment. 

Q. Suburban Gardens Apartment. Is that an apartment development 
in the Northeast section? A. It is an apartment eA in the North- 


east section. 

Q. And is 4923 Just Street, Northeast one of the units in that de- 
velopment? A. It is. paris an 

Q. Now, sir, back in October of last year, of 1958--by the way, 
how long have you worked there? A. Ihave worked there since 1945, 
November 1945. 

Q. Back in October 1958 did you have occasion to perform any ser- 
vices at 4923 Just Street, Northeast? A. Not at that time, aoe sir. It 
was shortly afterwards. 

Q. When you say shortly afterwards, what are you talking about ? 
A. I was on vacation at that time. | 

THE COURT: Oh, come right to the point. Ask him if he fixed a 
lock on the door and get right to it, Counsel, so we can save some time. 

MR. BRYANT: All right, sir. | 

By Mr. Bryant: | 

Q. Did you repair a lock at 4923 Just Street, Northeast? - A. I 
did, sir. : 

Q. Tell us what the condition of the door and lock was, and tell us 
what you did. A. Well, the jamb on the righthand side where the keeper 
is was split; and the trim, the casing that fits to the jamb, tats was off. 
And the keeper was just in. You could push the door open. 

MR. BRYANT: That is all Ihave, Your Honor. 
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CROSS EXAMINATION 
By Mr. Lowther: 
Q. You say the keeper was just in, Mr. Whitlock? A. Yes, sir. 


There were two screws there where it was:split, it was split open, and 


the screws wasn't holding a thing. 

Q. The keeper wasn't on the floor, was it? A. Not at the time I 
seen it, no, sir. 

MR. LOWTHER: That is all. 

REDIRECT EXAMINATION 
By Mr. Bryant: 

Q. When did you repair it? A. Monday. 

Q. The first part of November? A. It was in October, right 
after the series. It was the Monday after. 

MR. BRYANT: That is all I have. 

* 5d bd ak 

240 RAYMOND WALTER LEWIS 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Bryant: 

Q. What is your name, sir? A. Raymond Walter Lewis. 

Q. And are you related to Morris Lewis here? A. Yes, Iam. 

Q. What is that relationship? A. Brother. 

Q. Sir, back in the fall, around October Ist, did you visit his 
home? A. Yes, I did. 

Q. You knew about a raid being conducted at that house? A. That 
is right. 

Q. Did you visit the place after that raid? A. Yes, I did. 

Q. When was it in relationship to the raid that you visited the 
place? A. The following day, Thursday. 

Q. Did you go in the place? A. Yes, I did. 

Q. How did you goin? A. The door was open and I walked in. 

Q. Did you try to close that door? A. Yes, I did. 

Q. Could you? A. No, I couldn't. 
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Q. Tell us what you did in relationship to that door that night. 


A. Well when I entered the door--entered the home, rather--the idoor was 
LSS and I walked through looking for the family--his wife,. rather, and 
the kid, and didn't find anyone there. When I cameout, I tried to close the 
door. The door was sprung. Sol couldn't close the door. : : 
And I saw a maintenance man connected with the project, . and con- 
sulted him about getting the door fixed. 
@. And then did you leave? A. Yes, Idid. : 
MR. BRYANT: That is all Ihave, Your Honor. 
* ; aE aa % * 
MORRIS A. LEWIS, 
the defendant, returned to the stand and was examined and testified fur- 
ther as follows: 
FURTHER DIRECT EXAMINATION : 
By Mr. Ahern: | 
242 Q. Mr. Lewis, directing your attention to October 1, 1958, did 
you ever open the door to your apartment to Inspector Layton or any . 
other police officer? A. I did not. 
Q@. To your knowledge, how did Inspector Layton get in your apart- 
ment? <A. He knocked the door down. 
MR. AHERN: That is all. 
CROSS EXAMINATION 
By Mr. Lowther: | 
* * * * * : * 
@. Were you downstairs at the time that you heard this knocking 
on the door? A. Ihad just walked in the house. 


* * * * * | * 


243 *** A. I got middle way of the living room, and this - pang 


came on the door. 
Q. The television wasn'ton? A. Yes, the television was on. 
Q. The television was on? A. Yes. | | 
THE COURT: Who turned on the television? _ bi 
THE WITNESS: The kid. He has a habit of turning the television 
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on when he goes in the house. 

THE COURT: Was there a fight on? 
THE WITNESS: The World Series. 
THE COURT: He had just turned it on? 
THE WITNESS: Yes, Your Honor. 
THE COURT: Just as you came in the house? 
THE WITNESS: Yes. 

_ THE COURT: A matter of a split second? 98 
THE WITNESS: Oh, we were in the house about three minutes, 


before this loud bang came on the door. 
THE COURT: You were at the door when the door was opened, 


weren't you? 

THE WITNESS: I started to go to the door. The door flew open in 
my face. 

THE COURT: You heard the officers’ testimony. 

THE WITNESS: I heard the officers’ testimony. That testimony 
is not correct. 

THE COURT: They said you were right at the door when you 
opened the door. _. 

THE WITNESS: It is not, Your Honor. 

THE COURT: All right. 

MR. AHERN: I have nothing further. 

* * * * 

CROSS EXAMINATION 
By Mr. Bryant: 

@. Mr. Lewis, when those bangings came on the door, did you 
start for the door? A. Yes, I started for the door. 

@. You didn't open the door? A. No, I never opened it. 

Q. What happened as you approached the door? A. The door 
flew open. 

MR. BRYANT: That is all I have. 

THE COURT: You do concede, I take it, that you were there at 
the front door when the door flew open? 
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THE WITNESS: Not directly at the front door. - 

THE COURT: Where were you? 

THE WITNESS: I was standing at the far end of the living 1 room. 

THE COURT: How many feet from the door? se | 

THE WITNESS: Oh, it is sess saree I would say, . ten feet 
from the door. 

THE COURT: Didn't you say "Raid," "Police raid"? 

THE WITNESS: They didn't say anything. 
THE COURT: All right. That is all. ! 
(The witness, the defendant Lewis, left the stand.) - 

THE COURT: Is there anything further, gentlemen? - ~ 

MR. BRYANT: I have nothing further. | 

* * * * *. * 

THE COURT: Now if you want to-:make any statements to the Court 
as far as the law is concerned, I am going to tell you what you have to 
assume as far as the facts are concerned as I find them to be, from what 





we heave heard, so you will know what to argue from if you want to argue 
the issue of law. ) 

You will have to assume as a basis of fact, of course, which is 
undisputed here, that the officers had a search warrant for these premises; 
that one of the officers knocked on the door several times and heard voices 
on the inside, in close proximity to the front door. An officer announced 
that they were the police with a search warrant for violation of. the num- 
bers activity. And after waiting a period from 10 to 15 seconds toa 

longer period of time, as has been estimated here by the several 
officers, and getting no response, that one of the officers used a sledg- 
hammer in the vicinity of the lock, several times. “And after using the 
sledgehammer’ several:times, the door was opened from the inside by the 
defendant Lewis. The defendant Lewis was right at the front door. 

Now you will have to assume that as a basis of fact, and that the 
officers announced their purpose at the front door; that their purpose was 
to search the premises pursuant to a search warrant on account of illegal 
numbers activity. And as far as the extent of their voice was concerned, 


| 
| 
| 
| 
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Officer Lockwood testified it was in the voice which he used here on the 
witness stand, which the Court will note for the purposes of the record 
could be heard around the entire courtroom without any difficulty. 

You assume that as a basis of fact, and then if you have anything 
to say on the question of law you can say it to me. 

MR. JOHNSON: May it please the Court, there is one further 
fact that I might call Your Honor's attention to. The first officer that 
testified-- 

THE COURT: Pardon me. I think there should be a further state- 
ment of fact you will have to recognize as a factual premise before you 
come to this argument on the law, and that is that the two officers were 

stationed at the rear of the premises, and one of the officers heard 
a male voice he later recognized to be Lewis say, "Go for the back door." 
And that thereupon Mrs. Lewis appeared at the back door and the door 
was opened. 

And that aiso there was a man who appeared at the second floor 
window who pushed out the screen, and later disappeared when he saw 
the officer. 

You will have to assume all those facts. 

And do you want to include something else, Mr. Johnson? 

MR. JOHNSON: Yes, if Your Honor please. No. 1, that the 
officer who appeared out in the back was in plain clothes; that he made 
no announcement to the man upstairs. 

THE COURT: That is right. 

MR. JOHNSON: And, No. 2, that one of the police officers who 
entered, I believe either Sergeant Layton or Carter, said that the television 
was on when he went in there. 

THE COURT: And the testimony appears that as far as the Lewises 


- are concerned they just entered the premises and the boy turned on the 
television immediately, in a split second. 
MR. JOHNSON: Well, if Your Honor please, I might say this 
about that. I imagine this is what--now let us take what all the physical 
facts and circumstances show. Taking what Your Honor says as true as 
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248 to the facts, and starting upon Your Honor's finding, if Lieutenant 
Foran could from the back door hear somebody, then they were in the 
rear of the place back there. At least, they had time enough to get to 
the rear of the place. That is No. 1. : 

And, No. 2, if an Officer appeared at that door -- : 

THE COURT: Now you are disputing with me on my findings. 

MR. JOHNSON: No. 

THE COURT: I have indicated to you, Mr. Johnson, what Tam 
finding factually, and you have to start out from that and discuss the law. 

MR. JOHNSON: Very well, sir. : 

THE COURT: If you can point out any deficiency or anything I ought 
to include, I would be glad to have you point it out. But those are the find- 
ings I make on any matters that might be in dispute as far as what actually 
occurred. | 

MR. JOHNSON: Very well, Your Honor. : 

THE COURT: Iam completely convinced that the officers adequately 
announced their purpose of being there for the purpose of searching the 
premises pursuant to a search warrant; that they announced that they were 
there as police officers and that they were searching the premises on ac- 
count of numbers activity. 

249 There is a variance in the testimony, of course, as to the length of 
time after they knocked on the door and heard the voices and got no 
response. That has been variously estimated from 10 to 15 seconds to 





several minutes. I assume that there is a variance there and that there 
may be some difference of opinion as to the length of time. But it is from 
a minimum of 10 to 15 seconds ‘after the knocks and the announcement, to 
a matter of several minutes, before the sledgehammer was used. And 





when the sledgehammer was used several times at the lock of the door, 


the door was opened from the inside by Sergeant Lewis, who was right 


there. 
MR. JOHNSON: Yes, sir. 
THE COURT: Allright. Go ahead. 
MR. JOHNSON: If Your Honor please, it is the Cation of the de- 
fendants, I take it -- 
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MR. BRYANT: If Your Honor please, I thought Mr. Johnson was 
supplying some factual situation. I want to ask Your Honor whether or 
not included in your factual situation Your Honor finds that the door was 
broken or not broken. 

THE COURT: Well I think there was some damage done. There 
is no question about the fact that there was some damage to the lock of 
the door. There is no question about that. I find that there was some 
damage to the lock. Obviously there had to be, from the use of the 
sledgehammer several times. There is no question about that. 

250 But Iam making a finding factually that the door came open, not by 
reason of the use of the aledgehammer itself, but the door was opened 
from the inside after the several poundings of the sledgehammer. That 
is my finding. 

MR. BRYANT: And, if Your Honor please, just one other thing so 
I can get it clear in my mind. 

THE COURT: And thekeeper was not on the floor. The keeper 
apparently was still inthe door. There was a dispute on that. AsTI 


recall, one witness said the keeper was on the floor; but the real estate 


man said the keeper was still in the door. 

MR. JOHNSON: I think that was some weeks later, though, if Your 
Honor please. 

MR. BRYANT. Some days -- on Monday, I think he said. 

THE COURT: ti doesn't show who put the keeper back in the door. 
Well, anyway, that isn't too important, as far as that goes. 

MR. BRYANT: If Your Honor please, at first I believe you said 
you found that Officer Lockwood made the announcement in a tone of 
voice which -- 

THE COURT: Which could be heard the entire courtroom. 

MR. BRYANT: Yes, Your Honor. 

And then Your Honor said that you found that Officer Lockwood's 
announcement was a proper announcement. 

251 THE COURT: That is argument on the matter of law on which I 
will be glad to hear you. When I said the "proper," I had relation to the 
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manner that they announced "Police," and announced the purpose for 
which they were there, to search the premises for illegal numbers 
activity. | 





As to what you are suggesting, I take it, it is that the voice wasn't 
loud enough. 

MR. BRYANT: That is right. : 

THE COURT: And that is why it wasn't proper. Well you can 
argue that, if you wantto. And that they didn't wait long enough. I 
suppose those are the two principal points you depend upon, aren't they? 

MR. BRYANT. That is quite correct, Your Honor. 

THE COURT: How long do you think they should have waited? 

MR. BRYANT: Oh, if Your Honor please, I don't think 10 seconds 
is long enough. | i 

THE COURT: How long do you think they should have waited. 

MR. BRYANT: I think the 30 seconds should have been == 

THE COURT: Thirty seconds? | 

MR. BRYANT: I think so. I 

THE COURT: So you are arguing between about 15 seconds and 30 
seconds. | 

252 MR. BRYANT: Yes, Your Honor. I think it is critical, = the 
reason I argue it, if Your Honor please, is for this reason. : 

THE COURT: Of course you wouldn't suggest that they should wait 
long enough to give someone a chance to dispose of the illegal material 
on the inside. : 

MR. BRYANT. Ohno. I wouldn't suggest that they do that. But 
I would suggest that they not be in such a hurry to prevent that thing from 
happening. | 

THE COURT: You must bear in mind when you argue this point, 
too, that you are assuming there were voices right on the inside. That 
is part of the factual picture, that there was someone right on the inside, 
and that the defendant Lewis appeared as soon as the door was opened. 

MR. BRYANT: Oh yes. 


THE COURT: Which gives the Court the right to reasonably infer 


| 
| 
| 
| 
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that he was right there at the front door at the time. 

MR. BRYANT. At the time of the announcement? 

THE COURT: Yes, sirree. It gives the Court a right to infer 
reasonably, in view of the fact that they heard voices when they were 
knocking, and he was right there opening the front door, it gives the 
Court a reasonable ground to infer that he was not there and was not 
responding to the call of "Police" -- with the additional fact that he told 
his wife to go for the back door. 

253 That all adds up to the picture, that he wasn't going to pay any at- 
tention to the command of the police until the door was being knocked down, 
and then he figured there was no use, he might as well do it. 


Factually that is it, now. If you want to argue the law on that, you 


MR. BRYANT. If Your Honor please, you make the law pretty dif- 
ficult to argue, under those circumstances. 

THE COURT: I am not trying to make it difficult. Iam just tell- 
ing you of what I am convinced of what the situation is factually, Mr. 
Bryant. 

MR. BRYANT: I understand. 

THE COURT: That is my responsibility. 

MR. BRYANT: Certainly. Iam not quarreling with Your Honor. 
Your Honor knows I am not questioning that. 

THE COURT: Now if you claim that isn't sufficient legal pasis for 
the officers to do what they did, I would be glad to hear you. 

I studied the Miller case, obviously. I actually tried that case. 

MR. BRYANT: I know that. 

THE COURT: I didn't hear the motion for suppression. That was 
heard by another judge. But I tried that case. In the Miller case ob- 
viously the Supreme Court indicated that there wasn't an announcement as 

254 to the purpose. They merely said "Police" in a soft voice. But 
beyond that they didn't say what they were there for, and indicate what 
their purpose was, as the statute requires in the case of a search warrant; 
and they claim the same requirement is needed where there isn't a 
search warrant. 
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In this case the Court definitely finds that they did announce their 
purpose, that they were there to search the premises for illegal numbers 
activity. So that the facts are differentiated definitely from the Miller 
case. i 
MR. BRYANT: That is so, if Your Honor please. The only thing 
that I think that is similar to the Miller case, as Your Honor pointed out, 
the Court didn't turn its decision on the fact that this soft voice was used. 





It turned its decision on the fact that the complete announcement in terms 
of what the purpose was -- | 

THE COURT: They didn't make any announcement of their purpose 
at all. | 





MR. BRYANT: That is right. There was no announcement of the 
purpose. ! 


But I say to Your Honor that few cases are identical factually. And 


I want to argue with Your Honor about one factual situation here, and that 
is why I asked Your Honor the question, because I want to know what Your 
Honor had already found in order not to transgress Your Honor's findings. 
255 THE COURT: Yes. 
MR, BRYANT: If Your Honor please, it seems to me inherent in 
this case that when Corporal Lockwood testified that he made his announce- 
ment in the same tone that he used in this court, it impressed Your Honor 
at that point -- no question about it -- and I say that the same circumstances 
which impressed you then exist now. | 
If Your Honor please, I don't believe that the police should be al- 
lowed to pay lip service to a:requirement. That isn’t substantial com- 
pliance. I read every case that had anything to do with the breaking of 
the doors or the windows after the announcement of purpose. 
THE COURT: Did you any. case saying how loud the voice should 
be? | 
MR. BRYANT: No, if Your Honor please -- of course not, if 
Your Honor please -- but I found this. I found language which indicates 
that the voice should be raised above the conversational tone, for this 
reason: They use the terms "notify," "announce," ‘'make known." In 
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other words, all the language that they use in those cases, if Your Honor 
please, carries with it the implementation, let's say, of some communica- 


tion. 

Corporal Lockwood had no idea of communicating with anybody in 
those premises. Now Lockwood is nota loudspoken officer. 

256 THE COURT: He is not a soft-voiced one. 

MR. BRYANT: Oh no. 

THE COURT: I can't agree that his voice on the stand was soft- 
spoken. 

MR. BRYANT: Oh, Idon't thinkso. If Your Honor please, the 
acoustics -- 

THE COURT: It wouldn't be fair to conclude that. 

MR. BRYANT: Absolutely. Isay this to Your Honor-- 

THE COURT: And we have airconditioning on here. 

MR. BRYANT: Yes, we do. 

THE COURT: And we have difficulty in hearing witnesses. You 
know how often we have to notify witnesses to speak so they can be heard. 

MR. BRYANT: That is right, Your Honor. I agree with you. But 
I suspect a goodly portion of the amount of money that was spent in this 
courthouse was devoted to the business of fair acoustics. And I think 
that when someone is on the inside, I don't think a man should properly 
be heard to say that he used the same tone of voice on the outside of a house 
with any idea of carrying any communication to anybody on the inside of 
the house, using the same tone of voice that he used in testifying in a 
courtroom. I think that that clearly violates the statute. AndTI don't 
think, as the courts have from time to time said, that these statutes and 

257 these guarantees and these provisions should be given any sort of, 

I think one of the courts said, grudging compliance. I think they ought to 
be complied with in the true spirit of the statute. 

THE COURT: We agree with that as a general principle, of course. 
On the other hand you will agree also that the pendulum should not swing 
so far to the other side so that we should practically invite defendants to 
be able to get rid of evidence before the search is made. 
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MR. BRYANT: That is right. 
THE COURT: There is always a reasonable approach to al of 
these problems. | 
MR. BRYANT: That is right. And I think the soft voice is one of 
the things which was designed. | 
THE COURT: There isn't any soft voice. When you apply the 
term “soft voice," you are destroying my factual premise. It is nota 
soft voice, as I determine it, at all.. : 
MR. BRYANT: If Your Honor please, I won't argue with Your 
Honor. | 
THE COURT: It is difficult to apply a term to fit. You might have 
a good argument with me if I said it were a loud voice. But all I say in 
fairness, and trying to be fair when I say factually for the record, that 
the voice was loud enough to be heard amply in this entire courtroom. 
And there is one fact which you have to keep in mind, Mr. Bryant, 
258 that there were voices that the officers were able to hear with that 
door closed before anything was done to it; that they were able to hear 
voices on the inside in that living room. The officers could hear those 


voices, and they didn't indicate that they were shouting voices, but 


normal conversational voices they could hear. I assume that factually, 
and it would seem reasonable to me to assume from that that if people 
were on the inside of that living room they could have heard this officer 
in the tone of voice that he used. And then besides he knocked '¢ on the door, 
too. 

MR. BRYANT: Yes, sir. 

Would I be pressing Your Honor to engage in this type of thing? 
Is Your Honor convinced that when Lockwood said whatever he said, that 
he intended that the people on the inside hear him? I think that is the 
crux of it, Your Honor. We can't get away from it. | 

THE COURT: Now you are asking me to conclude that the officer 
wasn't sincere in his approach and was uSing a voice that was so moderate 
that he couldn't be heard on the inside, and that he really wanted the 
sledgehammer to be used. 
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MR. BRYANT: I would say this to Your Honor. May I engage in 
this type of thing? 

THE COURT: Sure, you have a right to Say it. 

MR. BRYANT: I have never had any difficulty in Your Honor's 
court in hearing what Your Honor has to say. I have listened to Your 

259 Honor on many occasions. I have listened to your charge to the 
jury. And I don't believe, Your Honor, if you were approaching a door 
would under any circumstances use the same tone of voice on the outside 
of: a premises to make known your presence to somebody inside that you 
use in charging a jury. I suggest to Your Honor that that is the crux of 
this problem, and that is the one factual situation, Your Honor -- 

THE COURT: The purpose of the extent of the voice is to enable 
the people on the inside to open the door -- 

MR. BRYANT: That is right. 

THE COURT: -- before it becomes necessary to break down the 
door in obedience to the search warrant. And if it appears from the facts 
that the people on the inside heard the voice and should have responded 
and didn't respond, then of course the purpose is complied with, you see. 

And when you discuss this case from alegal viewpoint you have to 
keep in mind all these facts which I find here, that there were voices, that 
they were in the immediate vicinity of the front door, that immediately 
after the door was opened Detective Lewis was there. 

And I am not convinced that they just came in the door the way they 
said they did. I'am not convinced of that at all. I don't think that is the 
way it happened. I think they were there, and when they heard "Police, ~ 
they knew what was happening. That is my conviction. I may be wrong 

260 in my conviction, but I am convinced of that factually, and you have 
to argue the law from that. : 


MR. BRYANT: If your Honor please, may argue this? I argue 
to Your Honor this situation, that granted they were there, and granted 
they knew the police were out there, and granted they knew for what 
purpose the police were out there, that doesn't relieve the police of the 
obligation to hale the house before they break the door. 
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THE COURT: Are you contending, Mr. Bryant, that if the police 
announced "Police,'’ and Mr. Lewis heard "Police" -- 
MR. BRYANT: No, no, no. 
THE COURT: Well now, wait a minute -- that he heard "Police, 
search warrant for numbers game," and he heard that -- | 
MR. BRYANT: No, sir. 
THE COURT: -- and even though it was in the voice that wasn ‘ta 
loud voice, he heard it, you are not contending it wasn't his duty to open 
that door? 3 
MR. BRYANT: No, sir; of course not. All I am saying is this: 
Let's assume that I am engaged in some illegal activity in this room -- 
let's make the table a room -- and the police come up. Let's assume 
they have uniforms on. AndI am looking out of a window, or peephole, 
and I see them come. They knock on the door. Iam in there, and I 
don't answer. And there is no question in my mind about the fact that 

261 they are police officers and what they want. Before he can break 
that door, if Your Honor please, before he can hit and break that lock or 
break that door, he must announce his purpose. ! 

THE COURT: Of course. I assume that. What I say I found asa 
fact is they announced they were police. The three officers have testified 
that here. : 

MR. BRYANT: And that they heard them on the inside. | 

THE COURT: They have complied with every single requirement 


of the statute. Your only argument can be in this case that the voice 


wasn't loud enough and they didn't wait long enough. 

MR. BRYANT: My argument is that, that the voice wasn t loud 
enough; it wasn't carried to the inside; and that they didn't wait. 

THE COURT: You can't argue with me on the point that they didn't 
make the announcement. | 

MR. BRYANT: Oh no. I wouldn't do that. But I argue re Your 
Honor on the point that they didn't make the proper -- ! 

THE COURT: Unless you are going to claim that they are eee 
ing falsely on that. 
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MR. BRYANT: No. All lam saying is that whatever announcement 
262-278 they made, they didn't make it a proper announcement. And I 

think that when these people say they didn't hear anything -- 

THE COURT: Now have you any cases you want to point out to me 
that bear out your argument? 

MR. BRYANT: If Your Honor please, there is no case that says 
that. The cases are pretty well gathered up in5 A.L.R. 


273 (Counsel having been heard:) 

THE COURT: Iam not concerned about the palatability. That 
doesn't bother me atall. It is a matter of doing the thing I think is right 
from the standpoint of the way these things ought to be done. And I have 
given many hours to this thing and the consideration of it, and have decided 


that on the basis of this testimony I ought to deny the motion and proceed 
with the case and the evidence. 
* * * 
(Mr. Lowther having returned to the courtroom and 
the jury now being in the box:) 


* 
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[ Filed June 1, 1959] February 2, 1959, 1:45 p.m. 
THE COURT: This witness was on cross-examination at the time 


of recess. 
* * * 
CROSS-EXAMINATION 
By Mr. McKenzie: | 

* * * * * | # 

Q. And on that date I think you testified that when they met that 
Broadus, the defendant Broadus had a large bag; is that correct? A. That 
is correct, sir. | 

Q. Now how big was the bag? You are talking about a large bag. 
You know there are all kinds of bags, small and medium-sized bags. I 
will show you one. Here is a bunch of bags. Nowhere is a bag which 
bears the description 5-K tough oak-16. Was it as big a bag as that? 

A. No, sir. : 

@. Now here is another one. This is called 9-M, tough oak 25; 
was it as big as that (indicating)? A. It was about this size. But it was 
folded down. | 

* * * * * * 

Q. You had no idea what was in the bag from observation, from 
seeing it, you couldn't tell from looking at it what was in it, could you? 
A. No, I could not. 

Q. Did you have any idea from that observation and from that point 
of distance how heavy it was? Did it look like it had the weight that might 
have appeared from a sack of potatoes? A. The way he was holding it 
I wouldn't think it was a sack of potatoes. | 

* aK * * * | * 

Q. In that affidavit you have stated upon several occasions that you 
followed the taxicab driven by Henson to a place on the 4800 block of Just 
Street, Northeast, where the passenger got out and Henson drove his 
taxicab away. You made that statement under oath several times, did you 
not? A. That is correct. i 

Q Where is the 4800 block on Just Street where you made that 
observation? A. I will show you where I made that observation and 


i 
| 
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assumed it to be the 4800. block.-~- 

THE COURT: Take the pointer, as long as the question is asked, 

take the pointer and go over there and point out the place where you \ 
said appeared to be the 4800 block of Just Street. \ 

THE WITNESS (approaching blackboard): Mr. Henson was driving to 
49th Street, to here, and made a right turn; he would drive up to about 
here, where he would put Davis out (indicating) . 

THE COURT: You are not talking loud enough so the jury can hear 
you. | 

THE WITNESS: Mr. Henson would drive up 49th Street and he would 
make a right turn on Jay, and then he would make a left turn on Just 
Street. He would drive to about here (indicating). It is a real long block. 
That is why I would assume this was the 4800 block. 

By Mr. McKenzie: 
Q. If I would put a little "X" here would this be about the right 


place? A. Somewhere up in here, before you make the right turn (in- 
dicating) - Davis would get out of the cab with the bag. Henson would 


pack back into Jay Street, and Davis would go around here in 4923 Just 
Street. There is a little alley that runs along through here. That is the 
reason I thought it was the 4800 block. 
THE COURT: You don't have the alley in there. 
3 oe * * * 
CROSS - EXAMINATION 
By Mr. Johnson: 
Q. Mr. Carter, when you made these observations at or just about : 
Just, where were you? Did you take a particular position as to these ob- 
servations you made? A. Yes. Some days I parked in the block between 
the Street, you know, it is on a corner, as you Can see. 
bs * * * * * 
316 @. Which side, the north or south side of Jay Street? A. The 
south side. The right side. 
@. ‘You would be parked on this side (indicating); is that right, 
along about in there? A. I.would come in behind him. 
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Q. Sir? A. I would come in behind him, that is correct, and park 
on that side where I could see Davis get out of the cab. : 
Q. And what kind of car did you have? A. Ihad several different, 
about five or six different ones. , 
Q. Now tell us what kind you had? A. Well, I had a Chryster one 
day-- | 
x * * ok * | * 
THE WITNESS: A Chrysler; I had two Plymouths; I had a Chevrolet; 
I had a Ford--let'’s see, I had a Chrysler, had a Chevrolet, I had two 
Plymouths, I had a Ford during that time. : 
317 * * * * 
By Mr. Johnson: 
Q. Mr. Carter, before we had recess you indicated that you had 
used about five different cars; is that correct? A. Five or six. 


% * x * * * 


333 INSPECTOR JOHN LAYTON : 
was called as a witness for and on behalf of the government and, having 


been first duly sworn, was examined and testified as follows: | 
DIRECT -BY: MR. LOWTHER Maes “aac 
334 © And you are in Suan of what, Inspector Layton? | A. Iam 
in command of the Gambling and Liquor Squad of the Morais Division in the 
Metropolitan Police Department. 
Q. Now there came a time on the 1st day of October of 1958, which 
I believe was a Wednesday, that you, in company with other Metropolitan 
Police officers, had occasion to go to premises 4923 Just Street, North- 
east, Washington; isn't that right? A. That is correct, sir. 
Q. And what time of the day was it, officer, that you got to 4923 
Just Street, Northeast, as best you recall it? A. Just prior to 5:00 p.m. 
in the afternoon. i 
Q. And you approached what part of 4923 Just Street, Inspector? 
A. The front of the house. 
Q. And that faces on Just Street? A. That is correct, | ‘sir. 
Q. And who, if anyone, was with you of the Metropolitan policemen 
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that went out to the premises? A. Corporal Lockwood, Officer Carter, 
Officer Mills, were with me at the front of the house. 

Q. And there were other Metropolitan policemen in the back; 
isn't that right? A. That is correct. 

Q. Lieutenant Foran and Private Julius Durham? A. That is 
correct. 

* x x * a * 

Q. Now then, when you got to premises 4923 Just Street there came 
a time, Inspector Layton, when you gained admission to the premises; 
is that correct? A. That is correct. 

Q. When the door opened, who was the first person if anyone you 
saw inside 4923 Just Street? A. The defendant Morris Lewis. 

@ And where was the defendant Morris Lewis with relation to the 
front door, Inspector, when you first saw him? A. He was just inside the 
front door, in the front room. 

Q. Now at the time that you saw him, Inspector Layton, you 
recognized the defendant Lewis as a Metropolitan policeman, didn't you ? 
A. Idid, sir. 

Q. And did you know at that time what his rank was and where he 
was assigned to on the force? A. I did. 

Q. Teli His Honor and the jury what you knew in that regard? A. 
The defendant Lewis was at that time a Detective Sergeant, assigned to 
the 14th Precinct. 

Q. Now when you saw Lewis inside premises 4923 Just Street, was 
he or wasn't he in uniform, officer? A. He was not in uniform. 

Q. Will you tell us from your knowledge in his capacity as a De- 
tective Sergeant in the 14th Precinct does he work plainclothes or uniform? 
A. He did work in plainclothes. 

Q. Now then, who of the officers on the front of the premises went 
into premises 4923 Just Street first? A. I entered the door first. 

Q. Now in your own words, officer, will you tell his Honor and the 


jury what if any conversations you had with anyone in the downstairs of 
337 premises 4923 Just Street--strike that, please. 





119 | 

When you got inside who was in there, downstairs, other than the 
defendant Lewis? A. A lady who I later learned was the defendant's 
wife, Mrs. Lewis, was coming from the kitchen into the front room, 
accompanied by Lieutenant Foran. : 

Q. Now then, the other officers followed you in, did they? A. They 
did, sir. ! 

Q. And downstairs in the premises did you see any of the other 
defendants seated here, namely, Ellis, Davis, Berry, Broadus, or Hen- 
son? A. I didn't. | 

Q. You did not? A. I did not. : 

Q. You had a conversation with the defendant Lewis downstairs 
after you had got inside, didn't you, Inspector? A. I did. : 

Q. Tell his Honor and the jury what that conversation was and what 
Lewis had to say to you. 

MR. JOHNSON: I object to it, if your Honor please. 

THE COURT: Overruled. : 

THE WITNESS: I asked the defendant Lewis what explanation he 

had for being in the premises. He said, "This is my business. Wy 
About that same time Mrs. Lewis, who was somewhat ponte asked 
also what was happening. : 


| 
I 
| 


Lieutenant Foran made an explanation to her and the defendant 
Lewis also said,""This is a police rig. This is Inspector Layton. as 

I asked Lewis where the numbers was. He pointed overhead and 
said "upstairs, " and I asked him who else was upstairs, and he named the 
four defendants by their last name. | 

Q. Who did he name, Inspector? A. Berry; sae Ellis 
and Davis. 

Q. Goahead. A. I then asked him to accompany me to the second 
floor. We went up the stairs and into the front room on the second floor. 

MR. MCKENZIE: May I address the Court a moment? — 

THE COURT: Yes, sir. | 

MR. MCKENZIE: I ask you to instruct the jury at this time, as to 
the persons who were not there. This testimony has no-- | 
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THE COURT: This conversation that the officer had with the de- 
fendant applies only to the defendant Lewis. The jury is so instructed. 
Now go ahead. 

* * 

By Mr. Lowther: 

@. And prior to the time that you and the defendant Lewis went 
upstairs in the premises 4923 Just Street, had any of the other officers 
who were in the premises with you gone upstairs ahead of you? A. Some 
of the other officers preceded me up the stairs, yes sir. 

Q. Now what room of premises was it that you enter when you go in 
the front door as you have testified that you did? A. You enter the living 
room on the front of the house. 

Q. And how do you get from the living room, Inspector Layton, up 
to the second floor of those premises? A. The stairway leads from one 
side of the living room, from the west side, straight up to the second floor, 
and then you turn towards the front of the house again to enter the front 


room on the second floor. 


Q. On the second floor of those premises how many rooms are there 
and location, please, briefly? A. There are two bedrooms, one at the 

front of the house, one at the rear of the house, and the bath also 
is at the rear of the building. 

Q. Now when the defendant, Lewis, after you had asked him down- 
stairs where the numbers were, and he pointed upstairs, you say he went 
up there with you? A. That is correct. 

Q. What room upstairs did you proceed to? A. Proceeded to the 
front room on the second floor. ; 

Q. Thatisabedroom? A. That is correct, sir. 

Q. Now did Lewis go up with you? A. He did, sir. 

* * * * * * 

- Q. When you got to the second floor front bedroom, who if any of 
these other defendants, who are seated here in Court did you find in there, 

Inspector Layton? A. Found the defendants Hawkins, Berry, and 
Davis was brought to the front room by Lieutenant DiForan. I beg your 
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pardon. I didn't name Ellis. Ellis was also in the front room. 

Q. Ellis was there? A. Yes. 

* * * ok * | * 

MR. BRYANT: May I object, please? May I interrupt to ask-- 

* * * * * | 

MR. BRYANT: I thought he said all of them were brought to the 
front room. . 

THE COURT: No. He said Davis was brought there by Lieutenant 
DiForan and the others were already there. 

THE WITNESS: That is correct. 

By Mr. Lowther: 
Q. You had occasion before you left premises 4923 gust Street that 


| 
| 
| 
i 


evening to have certain officers of the accident investigation unit come and 
make photographs of the condition of the front room as it existed when you 
went in there; isn't that right, sir? A. That is correct. 

Q. I want to show you government's exhibits 1-A and 1-B and ask 
you to look at them and tell his Honor and the jury whether or not these 
photographs represent that part of the front room that they show as it 
was when you saw it when you went in there on October 1? A. Yes, sir, 
these two photographs do represent what I saw in the room when I entered. 

Q. With respect to the photograph which is marked for identification 


purposes government's exhibit, with a Roman number or numeral II on 


it, which I now hand you-- 

THE COURT: I thought it was 1-A and1-B. Have they been changed 
now? | 
Government's 1 and 2. All right. So that the record which previ- 
ously referred to 1-A and 1-B may be indicated to mean I and II. 

(The exhibits referred to, previously marked 
government's Exhibit Nos. 1-A and 1-B for 
identification, were withdrawn as exhibit 
numbers, and Government's Exhibit Nos. 

I and II substituted therefor. ) | 

By Mr. Lowther: ! 

Q. With respect to government's number 2 for identification, if you 
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will notice, this photograph, will you point out with your finger, officer, 
holding that photograph up as best you can, what those items are, where 
they are in that front bedroom-- / 
THE COURT: Just a minute, counsel. They are not in evidence yet! 
I don't think it is proper to refer to them unless they are in evidence. 
MR. LOWTHER: I will offer them at this time. 
THE COURT: Any objection? 
MR. BRYANT: Objection. 
THE COURT: Is there objection? 
MR. BRYANT: Certainly. 
THE COURT: What is your objection? 
MR. BRYANT: On the grounds that we advanced to your Honor out 
of the hearing of the jury. 
THE COURT: This other issue. You are not objecting to the foun- 
dation of the taking of the picture? 
MR. JOHNSON: Not to that. 
MR. MCKENZIE: I object to the introduction of these as against de- 
fendant Henson or defendant Broadus. 
THE COURT: All right. Not on the ground of the foundation of the 
taking of the picture? 
MR. MCKENZIE: No. On the ground that they had no relation-- 
344 THE COURT: You. are not requiring the government to produce 
the identity of the man who took the picture? 
MR. JOHNSON: That wasn't the ground of my objection, either. 
THE COURT: Yaur objections may be noted on these other matters. 
MR. MCKENZIE: Will you instruct the jury these photographs 
prove nothing about Broadus and Henson? 
THE COURT: Iam not indicating anything about the photographs 
at this time, sir. 
They will be received. 
| (Government's Exhibits Nos. 1 and 2, 
previously marked for identification, were 
received in evidence. ) 
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By Mr. Lowther: | 

Q. With respect to government's exhibit number 2, point out for the 
benefit of his Honor and jury with your finger on that photograph the items 





that it depicts and where in the room they were found. 

MR. JOHNSON: Isn’‘t that the same ruling he had before? 

THE COURT: Ihave received them in evidence. I indicated he 

couldn't do it I received them in evidence. I have now oe them 
in evidence. He may go ahead. | 

THE WITNESS: This photograph that I hold in my hand was taken by 
the photographer standing in the doorway leading directly into the room 
from the stairway. i 

THE COURT: When you say "this photograph, " you had better refer 
to the exhibit by number. ! 

THE WITNESS: Yes, your Honor. Exhibit number 2, which I 
hold in my hand, was taken by the photographer standing in the doorway 
leading into the room from the head of the stairway. Immediately inside 
the room and to the right is set up a metal folding table, and on that table 
are two adding machines, the one closest to the camera and the one over 
further to the right. 3 

By Mr. Lowther: 
Q. Can you tell his Honor or jury what make those machines, In- 





1 
i 


spector Layton, are? 
MR. JOHNSON: Doesn't the picture speak for itself? 
THE COURT: Ihave not seen them. He may answer it. Go ahead. 
THE WITNESS: The two machines which were set on the table are 
Burroughs Adding Machines. These machines have tape in them on which 
were figures. Also, on the table were numbers slips and adding machine 
tapes. Just behind the table is a bed on which there is another adding 
machine, and a quantity of numbers slips, most of them done up 
in small bundles with a rubber band around them; again aes) machine 
tapes which had been attached to them. 
By Mr. Lowther: 
Q. Were the cords of those adding machines inserted in a Jena 


| 
| 
| 
| 
| 
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connection so that they were operative? A. They were, sir. 

Q. Now sir, with respect to government's exhibit number 1, the 
other picture which you hold, which you have before you, will you point 
out to his Honor and jury what that depicts, please? A. This picture, 
government's exhibit number 1, is another view in the same room, and 
taken from a little more to the right of the first position; and again de- 
picts the table with one adding machine to the right, and numbers slips, 
and numbers slips on the bed, and the telephone can also be seen in the 
upper lefthand corner, which also was on the bed at the time we entered. 

Q Iwant to direct your attention back to governme nt's exhibit 
number 2 and ask you whether or not that photograph shows a radio? A. It 


does, sir. 
Q. And was that radio on or off at the time you were in the room? 


A. It was on. 

Q. What was it banded into? What was it tuned into? A. It was 
tuned to the Metropolitan Police Radio. 

Q. What kind of radio is that? A. I don't recall the make of it. 

Q. Point out in the picture where that is? A. The radio is in the 
upper righthand corner of the picture, and just on the headboard, at the 
head of the bed. 

MR. LOWTHER: I would like to pass these to the jury at this time, 


your Honor please. 
* bd *x * ae 


(Government's Exhibit No. 3 
was marked for identification. ) 
* * * 
(Government's Exhibit No. 4 
was marked for identification. ) 
* * * 
(Government's exhibit No. 5 was 
marked for identification. ) 
By Mr. Lowther: 
Q. Inspector, will you step off the stand a moment and have a look 
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at these two adding machines, two Burroughs, and I believe Odhner, 
government's 3, 4 and 5, and tell his Honor whether or not you can i- 
dentify them and where they appear in government's exhibit number 2, the 
picture? 

Can you identify the machines as having been in the peer room, top 
floor, of 4923 Just Street, when you got up there? A. Yes. Those three 
machines were the machines seized from that room. The two Burroughs 
machines which are farthest away from the jury at the present | time are the 
two which were on the table, the folding table. The other machine, the 
Odner, is one which was on the bed in this location (indicating on photo- 
graphs). | 

MR. LOWTHER: I move their admission into evidence, your Honor. 

THE COURT: Any objection? | 

MR. JOHNSON: The same objection. 

MR. MCKENZIE: For the same reason. Yes. 

THE COURT: Received. 


(Government's Exhibits Nos. 3, 


4, and 5, previously marked 
for identification, were received 
in evidence. ) 

By Mr. Lowther: | 

Q. When you got upstairs in the front bedroom, Inspector Layton, 
--well, let me ask you this: was there a suitcase located anywhere in 
that front bedroom? A. There was, sir. : 

Q. Where was that suitcase found, officer? A. The suitcase was 
sitting against what would be the west wall, which is opposite the foot of 
the bed; it was against the wall and just opposite the foot of the bed. 

* * * * * rio 

(Government's Exhibit No. 6 
was marked for identification. ) 
By Mr. Lowther: : 

Q. Inspector Layton, showing you this suitcase marked for identi- 

fication purposes as government's exhibit number 6, can you tell his 
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Honor and the jury whether or not this suitcase is the one that was found 
in the room at the time that you were in there? A. It was, sir; and is. 

@. Now then, during the time that you were upstairs in the 
premises 4923 Just Street, Northeast, you had occasion to have further 

3506 conversations with the Defendant Lewis, isn't that correct? A. I 
did, sir. 

Q. And I want you to tell his Honor and the jury, as you recall 
them, what was said between yourself and the defendant Lewis upstairs 
in the front bedroom? 

* bd cd bd * * 

THE WITNESS: I asked the defendant Lewis again, while we were 
in the second floor front bedroom whether or not this numbers business 
was his, and he said that it was. I asked him whether or not the other 
four defendants who were present there were working for him, and he 
said that they were. 

Q By Mr. Lowther: Referring “6 whom, sir? A. Referring to 
the Defendants Berry, Hawkins, Davis, and Ellis. I asked him if he 
understood what this meant. He said yes, he did; he had taken a chance 

and was caught and was now an ex-policeman. 

I told him that he was not yet an ex-policeman, but that in view of 
his statements and the evidence that was apparent there, I was suspending 
him and asked for his police badge, and told him that he was under arrest. 

He handed me his badge from his pants pocket, and we asked where 
his service revolver was. He stated that was in the drawer in the chest of 
drawers on the west side of the bedroom. That revolver was obtained by 
Lieutenant DiForan from the drawer and turned over to me. 

THE COURT: All right. Go ahead. Finish your answer. 

THE WITNESS: All right, sir. I asked the defendant Lewis what 
the size of the business was that was being conducted here, and he said 
he would rather talk to me later at Headquarters about that. 

L asked him how long he had been in this business at this premises, 
and he also said that he would rather talk to me later in my office about 
that. There came a time when I asked the defendant Lewis again about 
the size of the operation, and he said that-- 
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MR. AHERN: Just a second. 

THE COURT: That was in the same room, was it? 

THE WITNESS: In the same room, your Honor, before we left the 
premises. | 

THE COURT: All right. Go ahead. 

THE WITNESS: He said that he had made enough money out of this 
operation that he could sit in jail for some time and still have more money 





than the police officers would have. | 
By Mr. Lowther: 

Q. Referring to what police officers? A. The police officers 
present in the room. | 

Q. Isee. A. As to other questions about this specific operation, 
Lewis also deferred those, saying that he would rather talk to me later 
in the office. 

THE COURT: We will interrupt here. The Court would like to 
caution the jury once again not to discuss this case with any person whom- 
soever. Don't talk to any member of your family about it at home to- 
night, and don't talk about it among yourselves as you go and leave the 
court house. Don't permit anyone to talk to you about it. | 
MR. MCKENZIE: May I make a request before you discharge the 
jury? 

THE COURT: Yes, sir. : 

MR. MCKENZIE: I think I should again ask you to admonish the 
jury that what this witness has said up to now is not evidence against them. 

THE COURT: Were the other four defendant's present? | 

MR. MCKENZIE: Broadus and Henson. : 

THE WITNESS: Broadus and Henson were not present, your Honor. 

THE COURT: As far as Broadus and Henson are concerned, who 
was not present at this conversation, this conversation should not be con- 


\ 
| 
\ 


sidered against those two defendants who were not present, members of the 
jury. : 


MR. JOHNSON: May I make a request of your Honor that you also 
advise the jury that insofar as the defendants Berry and Davis are concerned, 
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that those remarks by the defendant Lewis have no application to them? 

THE COURT: Were they present at the time? 

THE WITNESS: Those defendants were present, your Honor. 

THE COURT: I will not so instruct the jury. They were present 
during the conversation. 

MR. JOHNSON: I understand that. I asked you to instruct them and 
you deny that? 

THE COURT: Did they say anything, officer? 

THE WITNESS: No, sir, not in response to those statements. 

THE COURT: They did not say anything in response to the answers 

that the defendant Lewis made to you? 

THE WITNESS: They did not, your Honor. 

THE.COURT: They didn't protest the answers, in other words? 

THE WITNESS: They did not. 

THE COURT: The motion will be denied as far as those defendants 
are concerned. 

MR. JOHNSON: I want to call your attention to the fact that Ellis 
had no occasion to answer. These questions were directed to Lewis. 

MR. SEWELL: I would like to ask the Inspector if defendant Haw- 
kins was present when this last statement was made? 

THE WITNESS: The defendant Hawkins was present. 

MR. SEWELL: In the room? 

THE WITNESS: He was. 

MR. SEWELL: Your Honor, I make objection to-- 

THE COURT: The objection is overruled. * * * 

% | * * bd 

By Mr. Lowther: 

Q. Inspector Layton, I want to direct your attention now to the time 
that you and the defendant Lewis arrived upstairs, to the bedroom, the 
front door of the bedroom, on the second floor, where you saw these add- 
ing machines and other things located. Did there come a time when you 
reached that location that there was any conversation in your presence 
between the defendant Lewis and Officer Sam Carter, who has testified 


* ae 
February 3, 1959 - 10:00 a.m. 


a 
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in this case? A. There did. : 

Q. Tell his Honor and the jury what that conversation was between 
Officer Carter and Lewis? A. Shortly after some of the -- ~ 

MR. BRYANT: Objection, unless there is some exception to the 

hearsay rule. I object to it. 

MR. AHERN: I will object to it on the basis Carter is here and the 
best one to describe his-- 

THE COURT: Overruled. Overruled. 

MR. JOHNSON: I object to it on account of Ellis. I don't know where 


the conversation took place. 
THE COURT: You can fix the place. 
By Mr. Lowther: 
Q. Where did the conversation take place, Inspector Layton? 
A. In the second floor, front bedroom. 

Q. At the time the conversation between Officer Carter and the 
defendant Lewis took place, who of the other defendants were present in 
that front bedroom? A. Hawkins, Berry, Davis, and Ellis were present 
in the room. : 

MR. BRYANT: May I ask one other question? 

THE COURT: Yes, sir. 

MR. BRYANT: Were all of them under arrest at that time? 

THE WITNESS: They were, sir. | 

By Mr. Lowther: | 

@. Go ahead, Inspector. What was the conversation? — 

MR. JOHNSON: I object to it. | 

THE COURT: Overruled. 

THE WITNESS: It was shortly after the defendant Lewis had made 
some of the statements I related yesterday, and Officer Carter asked the 
defendant Lewis what his name was. Lewis at that time turned to me, 
made a comment to Officer Carter and turned to me and said, "Tell him, 
Inspector. Inspector, tell this rookie who Iam." : 

By Mr. Lowther: 
Q. Now, then, -- strike that. 
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* * * * * * 


MR. LOWTHER: That completes the government's examination 


of this witness, your Honor. 
% * * * 
CROSS - EXAMINATION 
By Mr. Ahern: 

Q. Now Inspector Layton, you walked into this house and saw 
Morris Lewis; isn't it true that, obviously, Lewis was quite intoxicated? 
A. Your question is what? 

Q. Isn't it true that he was obviously quite intoxicated? A. No, that 
is not true. 

Q. Did there come a time when he started to drink some whisky 
upstairs and somebody took the bottle away from him? A. That is cor- 
rect. There did come such a time. 

Q. Who took the whisky bottle away from him? A. Lieutenant 
D. Foran. 

Q Lieutenant Foran? A. Yes. 

Q Did he then attempt to drink from a een whisky bottle ? 

A. No sir, there was only one whisky bottle 

Q. Isn't it also true that he began to curse you on the second floor? 
That he called you quite a few names? Without using the language. A. 
The defendant Lewis did use some profanity. Not so much cursing me as 
using profanity in some of his responses and language. 

Q. Well didn't he call you quite a few names? A. No. My recol- 
lection of that is that he did not call me names, but he did use profanity 
in talking to me. His manner certainly was not respectful. 

Q. You were quite aggravated, were you not, at the language he 
was using toward you? A. WasI what? 

Q. Angry at him because of the language he was using towards you? 
A. Iwas not angry with him. 

Q. How much of the whisky did he drink while he was upstairs; do 
you know? A. He had one drink of whisky. The amount that was in the 
glass I am not able to say. My attention was attracted to another part of 
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the room at the time when I turned back and saw that he was drinking 
from a glass. ; 
Q. And did you search him to see if he had any money on him? 
A. He was searched by Lieutenant Foran. 
Q Did he have any money on him? A. No sir, my recollection is 
that he did not. 
* * * 
REDIRECT EXAMINATION 
By Mr. Lowther: 
Q. Inspector, you were asked questions by defendants Lewis’ 





counsel with respect to sobriety.. Did you understand Lewis when he 
talked out there at 4923 Just Street? A. Your question is, did I under- 
stand him when he talked? 

Q@. Yes. A. I did, sir. 

Q. Was his speech normal? By that I mean not in content, but his 
manner of speaking you could understand it? A. It was clearly under- 
standable. 

Q. You saw him walk out there, did you not, sir? A. I | did. 

Q@. Was there anything unusual about his walk or did he walk asa 
normal human being? A. He walked in a normal manner. 

Q. Now then, with respect to this drink of whisky that you said that 
Lewis got, where was that when he got that, Inspector Layton? A. The 
bottle had been sitting on the dresser, on the far side of the oo from the 
doorway from the stairs. : 

Q. Which room, sir? A. The front bedroom on the second floor. 








Q. You mean where the seizure of the materials were made? 
A. That is correct. : 

Q. Now tell his Honor and the jury just about this whisky drinking 
incident. Just what happened there? A. The defendant Lewis had asked 
on more than one occasion for me to permit him to have a drink and I 
told him that he could not, because of the fact he was under arrest. He 


said that he needed a drink, and I told him that he could not have a drink 


of whisky. However, when my attention was attracted away from him I 
| 
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378 did turn back and saw that apparently the defendant Ellis had handed 
him a drink from the bottle. 

Q. Now then, you were questioned, sir, about the use of profanity 
by Defendant Lewis' counsel. I don't want you to make mention of any of 
the terms that were used, any of the profane terms, Inspector, understand 
me clearly. What I want to ask you is this: did there come a time when 
the defendant Lewis had occasion to make a request to you concerning de- 
livery to him of a copy of the search warrant that you policemen had? 

A Yes, there did. 

Q. Now with respect to that time, did his use of profanity commence 
before that time or after he asked you for’a copy of the search warrant? 
A. He had used some profanity prior to that time. 

Q. The bulk of it, was it before or after? A. The bulk I would 
say was after. 

Q. And during the course of the use of profanity by the defendant 
Lewis, in the upstairs bedroom, can you tell his Honor and the jury 
whether or not any of these other defendants had anything to say, or Lewis, 
about his use of that profanity? 

MR. BRYANT: Iobject. This is irrelevant. 

THE COURT: Overruled. Go ahead. 

THE WITNESS: Yes. Several of the other defendants, the de- 
fendant Ellis in particular, said something to Lewis about being quiet and 
containing himself. 

Q. And during the time that this profanity was being used in the 
upstairs bedroom do you have any recollection that Lewis had any con- 
versations with Mrs. Lewis, who at that time was downstairs? 

ae *x * * * * 

THE WITNESS: I don't recall his exact language. There were 
some comments between Mrs. Lewis and the defendant Morris Lewis. 

By Mr. Lowther: 

Q. Do you remember the nature of the comments? A. Mrs. 
Lewis called up for him also fo be quiet and contain himself. 

380 Q. Before this profanity was used, had this defendant Lewis been 
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placed under arrest? A. He had been placed under arrest. 
* * * *. * 
PRIVATE JULIUS DURHAM 
was called as a witness for and on behalf of the government and, 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Lowther: ; 
* * * * * * 


i 
Pw ant 





Q. I want to direct your attention to the date of October 1st, 1958. 

On that date did you have occasion to be in the vicinity of premises 
4923 Just Street, Northeast? A. As to that, I did. | 

Q. And did you approach the front or the rear of those premises, 
Officer Durham? A. The rear. ! 

Q. Who if any of the other officers was with you as you approached 
the rear? A. Lieutenant Foran. ; 

Q. Now then, where did the Lieutenant go with respect to the rear 
of premises 4923 Just Street, Northeast? A. Lieutenant went. to the door, 
--the rear door. i 

Q. Where did you station yourself, sir? A. Behind the Lieutenant. 


Q. Were you in a position where you could see the upstairs window 
of 4923 Just Street? A. Yes, I was. ! 


Q. Now did there come a time when you had occasion to see anyone 
in that window, in the upstairs window? A. Yes, I did. ! 

Q. Can you point the man out today that you saw up there? A. That 
is defendant Davis (pointing). | 

Q. What did you see Davis do, sir? A. I heard a knock on the 

383 rear window of the second floor, and I looked up, and as I looked 

up I observed defendant Davis knocking out the window. At that time the 
screen from the window fell down to the ground. He looked at me and I 
looked at him and he backed away from the window. That is all I saw of 
him. : i 

* : * * * * _ * 


Q. When you went upstairs did you determine what room that was 
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that you saw him at the window of? A. Yes. It was the rear bedroom. 

Q. The rear bedroom? A. Yes. 

* * * * 

388 OFFICER JAMES B. MILLS 
was called as a witness for and on behalf of the government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION [By Mr. Lowther]: 

* * * * x * 

Q. There came a time on October 1, 1958, Officer Mills, when you 
had occasion to go to premises 4923 Just Street, Northeast, Washington, 
isn't that right? A. I did, sir. 

Q. And there came a time after you got there when you had occasion 
to enter those premises? A. I did, sir. 

Q. Now then, who went into the premises first--well, first of all, 
did you approach the front or the rear? A. The front. 

Q. And were you at the time you approached the front with who, if 
any other police officers? A. Inspector Layton, Corporal Lockwood, and 
Officer Carter. 

Q. And who of the officers entered the premises first? A. In- 
spector Layton. 

Q. When you got inside the premises where did you go, sir? A. 
Upstairs. 

Q. Can you tell his Honor and the jury whether or not you were the 
first officer that got upstairs? A. I was. 

390 Q. And when you got upstairs how many bedrooms are up there, 
officer Mills? A. Two. | 

Q. And there isa bathroom? A. Yes, sir. 

Q. Now where did you go when you proceeded upstairs? A. I 
walked up the steps and turned kind of to my left and entered a bedroom 
where the lights were on. I observed adding machines and numbers_ 
slips and money laying on the bed, and also on the table. I observed the 
defendants Davis first, before I went in the room, in the back bedroom. 

Q. That is Davis? A. Yes, sir. 
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Q. Where did you observe him in the back bedroom ? bs; He was 
standing in the back bedroom at that time. | 
Q. Did you have occasion, sir, at any time you were upstairs to 
determine whether or not that back bedroom, the window in it where you 
first saw Davis, was openor closed? A. It was open. 


Q. It wasopen? A. Yes, sir. | 

* * * * * i. 

@. Who did you find in the front bedroom, sir? A. Defendant 
Ellis, Hawkins, and Berry. : 

Q. And what was visible to you--first of all, directing your at- 


tention to these adding machines which have been received in evidence 
before the jury, can you tell his Honor and the jury whether or not you 
saw these two Burroughs Adding Machines, and Odhner Adding Machine, 
sir? A. I did. | 

Q. There is a bed in that front bedroom? A. Yes, sir. 

ca * bo * * ioe 

Q. Now officer, I want to show you two photographs, first of which 
is marked government's number 2 for identification. Can you tell his 
Honor and jury, after looking at that photograph, does that represent 
that part of the room which it depicts as you saw it when you went in the 
front bedroom of 4923 Just Street on October 1, sir? A. It does, sir. 

Q. This picture shows, I believe, a radio up here on the pe of the 
headboard of the bed; isn't that right? A. It does. 

Q@. When you got in there can you tell us whether or not that radio 
was on and if so to what program it was tunedto? A. I couldn't say for 
sure if the radio was on or not. : 

Q. Youcannot? A. I could not. : 

Q. Did you have occasion to place the defendants Hawkins, Berry 
and Ellis under arrest when you got up there? A. I did, sir. 

Q. Did you have occasion to search their person? A. I did, sir. 

> @._ What if anything did you find on the defendant Ellis, Officer 
Millis? A. Thirteen hundred and ninety-three dollars. | 
Q. And what if anything did you find on Hawkins? A. Nothing. 
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Q. Andon Berry? A. Nothing. 

Q. Now you have conducted a search of the room; didn't you? - 
A. Yes, sir. ' 

Q. And there came a time when you made a seizure of certain 
articies from that room; isn't that right, sir?. A. That is right, sir. 

Q. Now I want you to tell his Honor and the jury what you seized 
and from what part of the room you seized it. A. From on the bed I 
seized a quantity of numbers slips, forty dollars in one envelope, twenty- 
two dollars and 78-cents in change in another envelope. Underneath the 
bed I seized $568 in a brown paper bag; and I seized the Odhner Adding 
Machine on the bed. 

@. How much money do you say was in that bag you got from under 
the bed? A. Five hundred and sixty-eight dollars. 

Q And what if anything else was in the bag that you got from under 
the bed? A. Nothing but money in the bag under the bed. 


* * ak x *x * 


(Government's Exhibit No. 7 


was marked for identification. ) 


By Mr. Lowther: 

Q. Showing you this bag here and its contents, Officer Mills, can 
you tell his Honor and the jury where if at all you recovered that bag 
from the premise of the front bedroom at 4923 Just Street? A. Ire- 
covered this bag along with the stuff inside from on top of the bed. 

394 Q. And that bag there, did it have anything in it when you recovered 
it from the top of the bed? A. Well, the bag had--I put the stuff in it, 
these numbers slips I gathered off the bed and put them all in this bag. 

Q. So that the numbers slips that are now in that bag, point out in 
the picture where you gathered them from, officer, if youcan. A. From 
around on the bed here (indicating). | 

@. Isee.' Did you recover anything else other than the money from 
Ellis' person and the money from:under the bed and the numbers slips 
from the top of the bed, officer Mills? A. I recovered a man's Omega 
wrist watch. x AN Needs aa : 
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Q. Where was that man's Omega wrist watch? A. Laying on 
the bed. | 
Q. And who if any of these defendants claimed ownership 0 of that 
man's Omega? A. Defendant Lewis said it belonged to him. 
Q. And that was from the bed of the front floor room?. | A. Yes, 
Q. Anything else that you recovered, Officer Mills? AL Ire- . 
covered twenty-two dollars and some change in coin on top of the bed. 
395 Q. Who claimed that money, if anyone? A. Defendant Lewis. 
Q. Now the other money that you recovered from. under the bed, 
how much was that? A. Five hundred sixty-eight dollars. : 
Q. Who if anyone claimed that money? A. Lewis. : 
Q. Did you recover other money than that? A. Forty dollars 
and some change along with some numbers slips in a bag. | 
Q. Where was that recovered from? A. The top of the bed. 
Q. Who if anyone claimed that forty dollars? A.. ‘Lewis. 
Q. Anything else that you recovered? A. Thatis all. bs : 
Q. Now while you were in the front fore bedroom making your = 
recovery of these items that you have described to his Honor and the 
jury, was Corporal Lockwood up there with you, Officer Mills? A. He 
was, sir. 
K * 
396 MR. BRYANT: No questions. . | “e 
MR. JOHNSON: Yes: One question. Mr. Lowther, you are 
not intending to offer the ‘container in evidence, are you? | | 
MR. LOWTHER: Well, I think Iam, Mr. Johnson. It was found 
on top of the bed. | 


MR. JOHNSON: I think Mr. Mills says he put the slips. in the bag. 
MR. LOWTHER: Was the bag. on top of the bed or where was it? 





138 
THE WITNESS: The bag was on top of the bed also. 
CROSS-EXAMINATION 
By Mr. Ahern: 


Q. Officer, can you tell us whether or not Lewis appeared to have 
been drinking? A. Lewis might have been drinking but he wasn't drunk. 
Q. Was he drinking or did he attempt to drink some whisky while 


he was in the room in your presence? A. He had one drink of whisky 
in the room in my presence. 


Q. Did he address any profanity to Inspector Layton? A. He did, 
sir. 
Q. Did he call Inspector Layton any names--without using the names 


--did he call him any names? A. Well,-I don't recall exactly who he 


397 addressed it to or who he called it. 


Q. Was he cursing out people in general? A. Yes, sir. 


* * * *. * 


398 CORPORAL JOHN W. LOCKWOOD 
was called as a witness for and on behalf of the government, and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Lowther: ee 
* * * a + 


399 


* * 
Q. You are a corporal of the Metropolitan Police Department? 


A. Yes, sir. 
* * * x * * 
402 Q. Now then, I want to direct your attention, Corporal Lockwood, 


to the date of October 1, 1958. You had occasion on that date, in the 


afternoon hours, to go to premises 4923 Just Street, Northeast, is that 
right? A. Yes, sir. 


* * te * * 


 * 

Q. After you got in the premises where did you go, sir? A. I 
went upstairs to the setond floor bedroom in the front of the house. 

Q. And’in the second floor bedroom you had occasion to conduct 
a search of that bedrodm, did you not, sir? A. Yes, sir. 


ie 





| 
| 
i 
| 
| 


a % | * 
(Government's exhibit No. 8 
was marked for identification. ) 
By Mr. Posives ! 
Q. With respects to. this bag here, which has been marked govern- 
ment's exhibit number 8, Corporal Lockwood, look at that and tell his 
Honor and the jury where if from any place in the front bedroom did you 
recover that? A. Yes, sir. The contents of this bag was taken from a 
table, a picnic-type table that folds. It was set up right beside of the bed 
in the bedroom of premises 4923 Just Street. The contents of this bag 
were spread out on that table. : 
Q. Did you place your initials on the bag, sir? A. On si bag, 
and on each bundle that is in the bag. 
Q. And with respect to these two photographs, marked for exhibit 
purposes as government's exhibits numbers 1 and 2, can you pont out 





to his Honor and the jury where the contents of government exhibit number 
8, that bag, were taken from? A. From this table right eer the 
bed (indicating). : : 

Q. What if anything else was on that table? A. There were two 
adding machines on that table. | 

@. And you placed--where did you get this bag from, officer? 

A. This bag was on the floor under the table. It was Snipe: 

Q. You used the‘bag as a receptacle to put these in; is itat right? 
A. That is correct. | 

Q. Now then, did you have occasion to recover any money from the 
front bedroom of 4923 Just Street, Northeast? A. Yes, sir. { found a 
bag on the dresser that was near the foot of the bed that had numbers slips 
and approximately $405 or $450, I don't remember exactly, in = bag. 
It was all in bills. : 

Q. And did you have any conversation with any of these defendants 
with respect to the four hundred-odd dollars that you recovered in the 
bag with the numbers slips at the foot of the bed? A. Yes, sir. I asked 
ee | 
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THE COURT: No, no. He said on the dresser. 
BY MR. LOWTHER: 

Q. Onthe dresser, Imean. Excuse me. A. Lasked if any- 
pody claimed the money that was inthe bag on the dresser, and the de- 
fendant Charles Davis said that it was his money. 

Q. And did Davis make any request of you with respect to that 
money at the time, Corporal Lockwood? A. Lasked him if it was 

405 numbers money, and he told me if it was numbers money it was 
his numbers money and he requested that I count it twice. 

Q. Did you count it twice? A. Yes sir, I did. 

Q. Now then, with respect to this suitcase, Corporal Lockwood, 
which has been marked for identification purposes as government's ex- 
hibit number 6, I want to show you this suitcase and ask you if you can 
tell his Honor and the jury where if at all in the front bedroom of 4923 
Just Street, Northeast, that suitcase was recovered from? A. Yes 
sir. This was on the floor next to the dresser, at the foot of the bed. 

Q. Did you recover that? A. Yes, sir, I did. 

Q. Did you examine its contents at the time you recovered it? 

A. Idid. 

Q. Was it opened or closed when you first noticed it, sir? A. It 
was closed when I first observed it. 

Q. And when you opened it up what did you find therein? 

MR. BRYANT: Before we go any further, as to this conversation 

406 - between Mr. Lockwood and defendant Davis, I object to its admis- 
sion. 

THE COURT: Your objection is noted. 

MR. BRYANT: Very well. 

MR. JOHNSON: The same objection for defendant Broadus and 
Henson. a 

BY MR. LOWTHER: 
Q. When you opened up the suitcase in the bedroom of 4923 Just 


Street, can you tell his Honor and the jury what was in it at the time you 
opened it up? A. There was a large quantity of numbers slips on each 
side, bundled like they are bundled right now. 
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Q. Did you go through those slips? A. Yes, sir. I didn't go 
through each one of them. But I examined each bundle and initialed it 
on the scene. | 
* x * | * 

407 Q. Did you make any calculations with respect to the contents of 

that suitcase at a later time, Corporal Lockwood? A. Yessir, I did. 

Q. Inthe process will you tell the Court and jury just what you 
calculated to, and what results you came to? A. My exam ination of 
the slips I found that the slips on each side represented one day's work, 
The slips on one side, the number of bets of September 29th; and on the 
other side of September 30th. | 

I totaled these slips up and for September 30th the total bets in the 
suitcase were $6,775.52; and on the 29th they were $7,037.69. | | That 
is an approximate figure. 

Q. Now then, when you opened up the suitcase, may I ask you, sir, 
where the numbers, with these items that are now in it, in the compart- 
ments as they are? A. Yes sir, it is exactly, with the exception of 
this glycerine bottle. 

408 | Q. I want to show you some of the contents of this, namely these 
cards here with certain figures on them. Were they in this suitcase at 
the time you opened it, if you recall? A. Yes sir, that is correct. 
These are numbers cut cards. 





Q. Another bundle of these cards, were they in the suitcase at 
the time you opened it? A. Yes sir, that is correct. 

Q. All right. Now then, did you initial the suitcase on any place? 
A. Yes sir, I did, on the inside of the flap, marked the address and 
location and the date and my initials. 





Q. Now, you had occasion or did you have occasion, I ee say, 
Corporal Lockwood, to examine these three adding machines which are 
in evidence before his Honor and the jury, did you have occasion to ex- 
amine them, sir? A. Yessir, I did. | 





@. Can you tell us whether or not these adding machines had tape 
with figures on them at the time that you saw the adding machines when 
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you went into 4923 Just Street, Northeast? A. Yes, sir. They each 
each had tapes in them and the machines were plugged up in working 
order. 


*x * * 


410 (Government's exhibits Nos. 9, 10 and 11, 
! were marked for identification.) 


BY MR. LOWTHER: 

Q. Now with respect to the contents of these brown envelopes, 
government's exhibits number 11, and 10, can you tell his Honor and 
the jury what those are and where you got them from, please? A. Yes, 
sir. This tape here is the tape that was in the Odhner Adding Machine; 
it is that darker gray machine on the top of the basket there. It has a 
long list of figures with code symbols entered on the side in ink. This 
tape is taken from the green adding machine there, and has a long list 
of figures added with code symbols entered in red ink alongside each 
list of numbers. 

Q. And the other slip, government's number 9, officer, if you 
please? A. This slip here was tdken from the light gray Burroughs 


Adding Machine by myself, and it has a list of figures on it in the amount 

of $118.15, code number WX, anda code S-9. There are also some 

other figures at the bottom, below are a blue ink line, and those figures 
411 are figures I had added on the machine when I was adding up the 


money we seized from the premises to enter it on the search warrant. 
* x * ok 
(Government's Exhibits Nos. 12, 13 and 
14, were marked for identification.) 
BY MR. LOWTHER: 

Q. With respect, first of all, Corporal Lockwood, to this blue 
bound notebook, government's exhibit number 14 for identification, can 
you tell his Honor and the jury where if at all that was recovered in 
premises 4923 Just Street, Northeast? A. Yes, sir. This book was 
recovered on the folding table beside the bed. . The second floor bed- 
room, front. _ asus | 

@. This government's exhibit number 13 for identification, a tan 
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notebook, where if at all was that recovered, sir? A. This was found 
on the same table. By myself. : 

Q. And lastly, this blue notebook, can you tell us where this gov- 
ernment's exhibit number 12 for identification was found, if you please, 

412 sir? A. This was also found on the same table, by myself. 

Q. And in what room? A. The second floor front bedroom. 

Q. Now then, can you tell us whether or not, Corporal Lockwood, 
there came a time after you left premises 4923 Just Street, Northeast, 
that you made any computation with respect to the numbers slips found 
in the front bedroom which were not in the suitcase? In other words, a 
loose numbers slip? A. Yes sir, there did. I examined the slips 
that were taken from the table and the bed and found that they represented 
numbers played for October 1, 1958. I made a detailed accounting of 
those slips and found that the total numbers play for those slips for 
October ist was $7,968.30. That is an approximate figure. , 

There were approximately 3,077 slips, and the slips represented 
numbers written by approximately 160 numbers writers. | : 

Q. When you say 160 numbers writers, how were you able to 
figure that out, sir, approximately? A. There were 160 different 
code symbols on the slips on the bed and from the table. : 

*x * * 

[ Filed October 5, 1959] | 
_ February 3, 1959 
* * 
WILLIAM D. FORAN 
was called to the stand as a witness by the Government, and baving been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * 
Now, there came a time on October Ist, 1958, when you had oc- 
casion to go to premises 4923 Just Street, Northeast, TELS 
A. There did, sir. 





* 
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Q. That is here in the District of Columbia? A. That is, sir. 

Q. Now, what part of the premises did you approach, Lieutenant? 
A. Iwas assigned to cover the rear entrance to the premises. 

Q. And you approached the rear, didyou? A. Idid, sir. 

Q. And where did you take your station, finally? Where did you 
locate yourself? A. I approached the rear of the premises by hugging 
the building line wall until I got up in the immediate rear, just to the 
side of the immediate rear, you might say. At that point I observed 

that the venetian blinds on the kitchen window and the kitchen door 
were drawn. 

I then moved up and took a position immediately in front of the door. ~~ 
At that position I heard some conversation on the inside and I heard a 
voice state, “Go out the back door." 

Q. Was that a male or a female voice that said, "Go out the back 
door"? A. Sounded like a male voice to me, sir. 

Q. After you heard the voice say, "Go aut the back door," tell his 
Honor and the jury what then happened. A. I had my badge in my hand, 
and the door was opened by a lady who identified herself as Mrs. Virginia 


Lewis, and she was accompanied by a small boy. I identified myself 


and told her that I had a search warrant for the premises for gambling 
violation. I then opened the screen door and entered the premises, and 
went into the living room. 

* * * 

Q. And where did you interrogate Davis, Lieutenant Foran? 

A. In the rear bedroom, second floor. 

Q. Of the premises? A. Yes, sir. 

Q. Now then, during your interrogation of Davis, did you have oc- 
casion to ask Davis whether or not he was engaged in the numbers busi- 
ness? A. Yes, I did. 

Q. And did you have occasion to ask Davis whose numbers busi- 
ness it was inthe premises? A. I did, sir. 

Q. Now, Lieutenant, tell His Honor and the jury what answers you 
received to those questions from the defendant, Davis? 

MR. AHERN: May we know who was present, Your Honor? 
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THE COURT: Who was present beside you and Davis, officer? 
THE WITNESS: There was no one present besides Davis and my- 
self. | 
THE COURT: The jury is instructed that this conversation applies 

only to Davis, and can't be considered as against the other defendants. 
BY MR. LOWTHER: ! 
Q. What answers did you get, Lieutenant? A. Davis stated 





that it was the sergeant's business, referring to Sergeant Lewis, and that 
he worked for Sergeant Lewis. : 


Q. Meaning that he, Davis -- A. In the numbers business, yes, 


* * .* | * 

Q. Now then, I want to show you, if I may, what has been marked 
for the purposes of identification, Government's Exhibit Number 12, a 
dark blue small notebook; 13, a tan stenographer's type notebook; and, 
14, a blue covered ring notebook. 





I want you to look at those and, if you can, sir, tell His Honor and 
the jury what those constitute -- what they are, [should say. | A. May 
I refer to my records to check against this sheet, please? : 

Q. For the purposes of the record, Lieutenant, you are looking now 
at Government Exhibit Number 14, a blue covered ring notebook -- large. 
A. In my opinion, Government's Exhibit 14 is a hit record. In other 
words, they are keeping a record of the number of hits. : 

For instance, you have here a code on the extreme left column. 

In this instance it appears to be "S" as inSam, "K" as in King. Then, 
you have a set of digits there -- 16196-35. To me, that would indicate 
the book and ticket number of the book. And then you have another 

21 column here with figures in it. In this instance it isa "3" and a 
final figure of what I would interpret to be $18.00, and that, of course, 
is what three cents would pay on a straight 600 to 1 odds. 

Q. In that book you are now looking at, Government Exhibit Number 
14, is there any indication as to the dates on those pages or a number 
that came out on a given day? A. It has, in this instance, Saturday 
indicated on the upper right hand corner, and the number 370. | By check- 

| 


i 
i 
1 
1 
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ing back on my records, on Saturday, September 27th, the number was 
370. And there are two pages that appear to be records for Saturday. 
Then we jump over to the next set, and it has Monday indicated, and 
the number 574. And on Monday, September 29th, the number was 574. 
@. Do you have a list of hits under that date too, Lieutenant? 
A. There are two pages under that date also. Then the next date they 
have, Tuesday, appears to be Tuesday, with the number indicated as 
being 035, and on September 30th, 1958, the number was 035, and we 


again have two pages with records on that date. 
x * 


[ Filed July 22, 1959] 
424 | February 4, 1959 
| 10:00 a.m. 
ss 5 
425 (At the bench:) 

MR. BRYANT: If Your Honor please, I think in the present 
posture of the case I am compelled to ask for a mistrial as to the defen- 
dants whom I represent, on this ground -- 

THE COURT: Motion denied. Let's not take any more -- I know 
what your ground is -- I didn't tell them before to disregard the evidence; 
isn’t that it? 

MR. BRYANT: Yes, Your Honor. 

THE COURT: All right. Your motion is denied. 

(End of bench conference.) 

(Thereupon, the trial proceeded.) 


% * 


| Filed October 5, 1959] 
75 | February 4, 1959 
| 10:00 a.m. 


or 





153 BEVERLY BROADUS 
was called to the stand as a witness in his own behalf and having been 
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duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McKENZIE: te 
| 


* . * * * 


155 Q. Now, you have heard the testimony in this case, and do you 
remember the first day when the young officer, Mr. Carter, was on the 
stand with the grey coat and the blue shirt? A. Yes, sir. | 

Q. Do you recall that he said on several occasions he would see 
you meet a man in a 1957 Ford automobile and give him something? 
A. Yes, sir. 
Q. Now, did you meet a man and did you give him something -- 
hand him some package of some kind? A. Yes, sir. i 
Q. Was it a large bag or was it just an envelope? A. An envelope. 
Q. Now, what was in that envelope? A. Numbers that my brother 
and I played. | | 





Q. You were playing the numbers just trying to make a hit; is that 


right? A. Yes, sir. | 


Q. Now, do you know the name of this fellow who used to come by 


there? A. I don't know his last name; alll know him by is James. 
! 


* * * * 


Washington, D. C. 
February 4, 1959 


2:00 p.m. 
* * * 


CLOSING ARGUMENT IN BEHALF OF THE DEFENDANT 
ELLIS 


* x 





MR. JOHNSON: I will proceed first. 


May it please Your Honor, ladies and gentlemen of the jury, in 
this case I represent the defendant Ellis, Robert H. Ellis, seated over 
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there to the rear of me. 
During the course of this trial the principal evidence about Ellis 
has been contained in some observations made and the fact that he was 


present in this premises. 


Now, may I start back so that I may refresh your recollection 
as to what happened with reference to the defendant Ellis, and my 
view of it. His Honor will give you the view of the law that applies. 


With reference to Defendant Ellis, he was declared to be found 
on the second floor, but my entire recollection of every bit of the 
testimony is that there isn't a single bit of evidence as to where he 
was, what he was doing, or if he was even in proximity to any of 
the exhibits. Not one single word by any police officer. Not one 
single word by anybody that he was doing anything at all -- nothing. 


With reference to Defendant Ellis, I am going to call your 
attention to this fact: there were statements obtained from several 
people as to what their connection was with this particular business, 
And, I think you know, and I think it is well to assume that the police 

11 would give you any statement that would show Ellis' participa- 
tion at the scene} or what he had to do with, if he made such a state- 
ment. In other words -- or, if they saw him do something that would 
show that he was participating, other than merely being present. 

But, I don’t believe, and I trust my memory is correct, there is one 
single word that anybody ever said that Ellis said, nor that they 
asked him anything so far as I know. 


In other words, there were several times during the course of 
this. investigation they said they talked to the defendants, and when- 
ever something that was said that connected them with this thing you 
heard it from the witness stand. Not one single police officer that 
took that stand uttered one word that Ellis said -- not one word. 
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So, we have the situation on that day that he wasn't seen to! do 
anything; he wasn't heard to say anything that connected him with 
this operation or this numbers business, or with these numbers — 
slips, or with any property in it; nor, did he claim any right to : 
the property; nor was there any suggestion that he had any partic- 


ular connection. 


I believe Inspector Layton said with reference to Ellis that 
when Lewis was in there, there was some question whether he had 
handed him a glass of whisky. The single solitary thing that 
Ellis' name was mentioned in the entire case is that he did that on 
that day. Nota single intimation from another soul. He didn’ t 

run, he didn't talk, he didn't say anything to anybody, he ! 
wasn't doing anything, his hands weren't on anything, he wasn t | 
sitting by these objects, he wasn't connected with them in any way 
by one single word of testimony by anybody in this whole case. 


Now, his Honor is going to tell you that if he was present, 
and even if he knew what was going on, and even if he was in favor 
of what was going on, that that isn't sufficient to connect him with 
it. He will tell you that. | 


Now, let's take another thing. There has been a significant 
bit of mention of Lewis in Private Carter's testimony. I believe 
I examined Private Carter extensively -- perhaps a little more 
than is absolutely necessary. But, what I want to call your 
attention to is this: he is mentioned on three occasions in this 
affidavit. On October 1st he was said to have come there, 


and on the evening of the 28th and 29th he was seen to leave 


there at 7:40 at night. Now, Sergeant Foran is the police | 
! 





150 


expert, and they have indicated that all during this case they have seen 
several people with brown paper bags in the afternoon hours, and he said 
something about when the numbe& business was being conducted this is 
supposed to be a significant hour, according to the police department. 
So that although they don't know what is in the bags, as Private Carter 
readily admitted, he had no way in the world to tell you what was in that 
bag, nor can he give you any evidence of what was in it, except that he 
saw that. But that doesn't apply to 7:40 in the evening. In other 
words, in the afternoon is one question, but 7:40 at night is another ques- 
tion. 

Now, that leaves Ellis out of all this thing from the 18th of Septem- 
ber when it started to October 1st when it ended. Not once during that 
entire period of time up until October 1st was there any mention that they 
saw Ellis with any bags going anywhere, giving them to anybody, trans- 
ferring them back and forth, or saying anything to anybody all during that 
period of time--not one single bit of evidence. 

Now, I might call your attention to this: the significance of this affi- 
davit is for this: there is probable cause to believe that because these 
bags were being carried on in the afternoon that they had some connection 
with the numbers business. That is the significance of Sergeant Foran's 
testimony--in essence--I wouldn't try to quote it. Now, that may be true, 
but your job as jurors has nothing to do with probable cause. You are to 
find evidence beyond a reasonable doubt. Probable cause to do something 
by a policeman doesn't reach the extent of your duty as a juror. You have 
to go over and beyond probable cause to the place where you are con- 
vinced by the evidence beyond a reasonable doubt. 

Now, I imagine some jurors have said during the course of this 


trial, and during the course of this argument--it may occur to you--_ 


"Do you mean to tell me, lawyer, that there are no numbers operations 
up there?" That isn't the question that is involved. I know my friend's 
argument has been broached merely on that. That is neither here nor 
there. 
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The question is, and the entire success of this judicial system that 
we have depends on one thing--on the juror. It has been a part of our 
custom as to the administration of justice that has been developed over 
thousands of years, and you serve an inescapable function in this process. 
And, they do that for this reason: they want jurors to determine from 
evidence--not from law or from suspicion, or, as my friend says, asa 
minister of the gospel, as to whether you are morally convinced in your 
own mind that there was something going on there, and more than lik@y 
a numbers operation going on there, and evidently had besa going on there, 
and evidently he had something to do with it--that isn't sufficient. You 
have got to show from this evidence precisely what Ellis did in os num- 
bers business if he is to be found guilty. : 

In other words, we don't have the problem of saying whether this 
thing can go to you for consideration. It can go to you for consideration 
because there is some evidence here, but that evidence, and the determi- 
nation of that factual evidence, is a juror's function--not a lawyer's 


| ry 
function, nor a judicial function, in this area. It is your function and your 


function alone. And I say that from this evidence there is not one 
- single little bit of evidence that he ever had a numbers slip in his posses- 
sion, that he ever had any conversation with anyone about any numbers 
business, that he was no merely more than being present where the num- 
bers-usiness was being run. 
Now, His Honor is going to tell you--he is going to meet you-- 
and it is going to concern another aspect of this thing that I won't even 
touch, because it is a matter that I think His Honor is best suited to tell. 
The only thing that I can refer to you about is this: in appraising the sig- 
nificance of this affidavit--because that is all there is against him--with 
reference to this affidavit I examined Private Carter for a purpose, and 





that purpose I think was very well revealed. Very frequently during the 

course of a hurried examination where, I believe, during the course of 

seven and a half pages-- ! 
THE COURT: That is not in evidence. 
MR. JOHNSON: I think that he-- Well, there was a large sheet of 
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paper that contained these things, typewritten, single-spaced, and I be- 
lieve that Private Carter--it was so yoluminous--he had difficulty even 
remembering, and he had to read them. I understand why that is true. 
And, he made mistakes in some of them. Some of them he wouldn't 
ordinarily--ordinarily a man wouldn't make a mistake about. In other 
words, let's take the situation on the reverse part of this blackboard. 

Those of you who are familiar with northeast will know this is true: 
that when you come out of that A&P lot you don't turn to the left because 
that is the way you go out of the city, and there is a cement roadway-- 
you don't turn--you have to go east--you can't go west. But, he said he 
remembered distinctly going west. He remembered that. And, when I 
cross-examined him about it he referred to his notes, and then said west. 
The difficulty is that in this type of volume of things there very frequently 
creeps in something--something that isn't actually there. 

In other words, this police officer, hot on the chase, believing he 
has something, very frequently is led to put something down--he doesn't 
mean to tell a lie. He doesn't mean that. But, this young man who just 
started out in the morals division, making a case, he very frequently 
adds a little something unconsciously he believes he saw--something of 
that sort--and that is the only explanation I can give. He has an oath as 
an officer. I don't think he is untrustworthy. But, I think he is subject, 
in that volume of material, to make @ small error 

In this area where he doesn't see Ellis during the entire--after all 
of these days of observation--except in the evening that has no signifi- 


cance, and he sees him on one day when the World Series is going on-- 
and there wasn't one officer who said the World Series wasn't at that time. 
‘I think everybody knows the World Series--people generally listen to 


_\ jt--and that is what they were doing at that time. 
“Under those circumstances, there couldn't be but one possible con- , 
clusion that any juror could say. He could say this: "I'm suspicious of 
a Ellis was there. I'm suspicious of it. But, absolutely, there was no 
ony." There is no testimony he was doing anything up there. We 
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connected him with the numbers business as may have been suggested 
by other people. And, isn't it reasonable to presume that if they thought 
he had something they would have asked him something about it, or some- 
thing. But there was no testimony that any conversation was ever had 
with him about it. : 

I will ask you to consider this: these are experienced police offi- 
cers. One is an expert in the numbers business who has had a tremendais 
lot of experience in doing this. Officer Mills says he has been on a number 
of raids. Lieutenant Foran said he testified in a great number of cases, 
and I imagine his testimony would have a large bearing, and I imagine that 
if he wanted to talk to Ellis about it and he knew something about Ellis, 
there would have been some type of provocative statement here by Lieu- 
tenant Foran about Ellis. But there wasn't one single word--not one word. 
The only mention is about that whisky. : 

Now, under those circumstances, I don't know whether I could, if I 
were in a different position, urge you to conscientiously find Ellis guilty 
beyond a reasonable doubt on the state of this evidence. And, since that 
is your solemn duty as jurors, I only ask one thing: If you perform your 
solemn duty as jurors and do as His Honor is going to direct you to do, 
be guided solely by this evidence that is before you--solely by this evi- 
dence--not what your better judgment would tell you might have happened 
that didn't appear in the evidence, which may have happened, or some- 
thing of that sort--but regard your duty to be guided, as His Honor will 
tell you, follow the evidence, jurors, and find from the evidence alone 
that Ellis participated in some sort of fashion. : 

Some juror may say, "He was up there for some reason or another. 

I believe he was up there because he was in the numbers business. " Could 
you, on your oath as a juror say what he was doing, or what part he played, 
if any, or what particular aspect of it he was doing? I mean, from the 
evidence and beyond a reasonable doubt from the evidence--not from your 
own mind--not what you personally believe--whatever your personal be- 
lies are, are not of moment here. It is merely a question of finding that 


from the evidence beyond a reasonable doubt, and finding it in evidence. 
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Under those circumstances, I urge you that from this evidence as 
Ihave heard it, and I trust that I haven't misstated it to you--if Ihave, I 

want you to use your recollection of the evidence instead of mine, 
instead of Mr. Lowther's, instead of His Honor's. .You are the sole 
judges of this matter, and there is reposing in you the sole responsibility, 
regardless of what I say or any other person says, and you have a solemn 
duty, however, as His Honor will tell you, to find in this evidence some- 
where in what capacity beyond a reasonable doubt that Ellis had something 
to do with the numbers business specifically, not just generally. "I be- 
lieve he's in the numbers business, " isn't going to be sufficient. You 
have to find specifically what he did, and find it from the evidence--not 
by conjecture or by guess, or by belief, or if the real evidence came out 
he would be in there, or something of that sort, won't be sufficient. And, 
His Honor will tell you precisely what I am telling you. That is the law 
and you have got to find it in the evidence or you must acquit him. 

Similarly, if the lack of evidence in here--the lack of finding that 
type of evidence in this case disturbs you, that is sufficient ground. You 
don't have to find absolutely that he had nothing to do with it. You don't 
have to find that more than likely he had something to do with it and con- 
vict him. If it is more than likely, he must be acquitted. You have to 
find him absolutely beyond a reasonable doubt on this evidence. 

I think you jurors have been patient with me and with my co-counsel 
about this matter, and I know that we tried to select you with a great deal 
of care--people whom we thought could follow the evidence intelligently 
and dispassionately, and judge this case purely on its merits, and that is 


@ 


the attitude--and in all honesty and integrity I have tried, as Ellis’ counsel, 


to so conduct this case so that that would come out and so there would be 
in this thing all of the factors without trying to dissuade you one way Or 
the other from what the evidence shows itself. And, if I have urged you 
to follow that, I will have done my duty both to my client and to the Court, 
and to my profession. I hope and trust, when you go to your jury room, 
that that obligation follows you throughout your discussion, whichever way 
it may go, for or against me. And, remind yourselves that this is true: 
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that in this type of decision is a possession of love of liberty. It is‘a 
question of the system of justice, and we have an imperturbable minimum 
that we insist on as citizens, because the dearest thing that we have is 
liberty, and the easiest thing to lose. | : 

* * * * * * 

CLOSING ARGUMENT IN BEHALF OF DEFENDANTS 
BERRY AND DAVIS : 

MR. BRYANT: May it please the Court, ladies and sia of 
the fitey; I always have the feeling that after jurors are in the box for 
some period of time such as you have been here, since Wednesday sep- 
arated by a weekend, I feel rather ashamed talking about the evidence 
because it would appear that I am pitting my memory and recollection 
against the memory and recollection of you ladies and gentlemen, be- 
cause the evidence unfolded before you at the same time it unfolded be- 
fore me. I want to assure you that I don't intend to do that. I don't intend 
to pit my recollection against yours because even if mine were right and 
yours were wrong, it is your recollection that controls and not mine. I 

am also certain that--I am convinced, because of things that have 
happened to me lately, that my recollection isn't too good. So, as I 
talk about the evidence, I don't want you ladies and gentlemen to think I 
am trying to sell you a bill of goods, because I don't want to do that. 

And you are perhaps also wondering what in the world a lawyer can 
tell you at the end of four, five, or six days of evidence. Well, ladies 
and gentlemen, I represent two defendants in this matter. One of them is 
named Charles Berry, and the other one is named Charles Davis. So, 


Iam going to try to deal with them separately so as not to get my lines 


crossed. ! 

And, my sole function is to impress upo@ you ladies and gentlemen 
the salient and relevant factors which you ladies and gentlemen have to 
take into account when you decide whether these people are guilty of a 
crime or not guilty of a crime. 

This is a big picture so far as Tam concerned. This isn’t a tangled 
mass of a whole lot of minutia and you have to unravel and pull this string 
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out, and finally after many many hours of tedious dealing you have several 
pieces of cord stretched out in a straight line. This is a big picture. 
And, very frankly, I am going to tell you what my position is in this 
matter, and I tell you what my position is in this matter in the light of 


these circumstances: 


. When they take you ladies and gentlemen away from your respective 


pursuits--you might be at home, and you might be in your office, and you 
might be in your business--and they take you ladies and gentlemen away 
from your respective endeavors and bring you and sit you in one of these 
jury boxes and call you a juror, they attempt to give you some indoctri- 
nation at the beginning. And as you are exposed to each case the Court, 
no matter how many cases you sit on--you could sit on three a day for 30 
days, and on that last case on the 30th day the Court would still give you 
certain instructions. And, those instructions are given you because we 
have found, as Mr. Johnson indicated to you just a little while ago, that 
there are certain basic safeguards and certain basic precautions that have 
to be indulged in before we can arrive at what we say is justice in our 
system. 

What I am getting at is this, ladies and gentlemen: you don't go back 
to that jury room and take the point of view--you have heard the old folks 
say from time to time, "When you see the sawdust, a mill isn't far away," 
or, "Where there's smoke, there's fire," or some such addage. 

You don't convict anybody of crime in the United States of America 
in a federal court house on the basis of association with somebody that it 
is asserted committed the crime. You don't do that. You don't guess 
anybody out of the state of innocence. And no matter what you have heard 

here--no matter what you have heard here--until you go back 
properly instructed every one of them has the presumption of innocence 
around them. Every one of them has the cloak of innocence, and they are 
all innocent until you find, as a matter of fact, that the evidence pierces 
that protective cloak and contaminates them with guilt. 

You have been cautioned by the Court every time you went out of 
here, don't discuss it,. don’t allow your minds to get together on this 
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business until you have heard it all and you have been properly instructed, 
because it's important. | 
Now, among the instructions His Honor is going to give you are 
certainly these: one of them is, as Mr. Johnson indicated to you, that 
presence alone anywhere--I don't care where--presence alone doesn't 
constitute evidence of guilt. Association with criminals doesn't con- 


stitute evidence of guilt. You don't do that. Guilt by association is for 


another system--not ours. 
Then the Court will talk to you about a reasonable doubt. That is 

a real thing. Reasonable doubt, of course, doesn't mean that the govern- 

ment, Mr. Lowther, has to come in here and ask the Court to darken the 


courtroom and put a screen up and show you some moving pictures. We 





are not asking you to require that type of proof. But, we are asking that 


the government be required to produce the type of proof that points in the 


direction of a defendant to the exclusion of any other conclusion 
that you can come to--point the evidence in his direction so you couldn't 
possibly be mistaken about what happened. 

Now, getting down to my defendants: there's a lot of conversation 
in this case about some officer looking at Befry over a period of time, 
and Berry was observed to do certain things regularly, and the officer got 
suspicious. Follow me, now, because in our jurisprudence suspicion is 
one thing you don't convict on. Probable cause is another--you don't 
convict on that. Evidence is the only thing you convict on. On the basis 





of what he saw--on the first day I guess he didn't get suspicious--several 
days later he got suspicious, but that wasn't enough to get his warrant. 
He observed some more and then he had what he thought was probable 
cause and somebody agreed with him--"Something is going on here, I think. 
It ought not to go on." All right. He gets his warrant and goes in the 
premises, and when he goes in the premises he finds what they say is a 
numbers office setup. Okay, fine. | 
Now, ladies and gentlemen, let's don't approach this thing with any 





kid gloves. Let's take our gloves off. Let's handle it with our fingers 
and get the sense of all of it. He walks into the front door of the premises 
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and, according to the police, they go upstairs and find two adding ma- 
chines on a table, an adding machine on the bed, numbers slips 
scattered all over the place, and some defendants. 
Well, now, Mr. Johnson pointed this out to you: Nobody said where 
the defendants were except they were in the room. Now, these people are , 


charged with operating a lottery and the possession of numbers slips. I 
want to ask you this: what numbers slips did Berry possess? And, if he 
possessed them all, what was left for Davis to possess? Or, for Ellis 


to possess? I understand in possession, that possession means he has 
got his mind and has got personal control over it--or, Ihave what? I 
have constructive control over it to the exclusion of anybody else. None 
of them had possession in their hands--didn't have anything on their per- 
sons. So, you have got to resort to what they call constructive possession, 
and then you have got to have what? Everybody has constructive posses- 
sion? You can't do that because you can't have possession of something 
uniess you have exclusive dominion over it. That's the definition of it-- 
in Webster's Dictionary and law dictionaries too. So, you are going to-- 
who is going to be in possession of what? Iam speaking of Davis--I 

am speaking about Berry. And, Iam speaking about Mr. Ellis--he's in 
the same boat. Mr. Johnson represents him very well. I have nothing 
to say on that score. 

As to Berry, what numbers slips does he possess? And if he 
possessed them all, what is left for the rest of them to possess? 

Now, no testimony has been brought in here that says, "When I 
walked in that room I saw Berry seated at a table where one of the adding 
machines was," or "He was sitting on the side of the bed."' Not with some 
numbers slips in his hand, but sitting on the side of the bed looking at some ® 
nymbers slips--none of that. I don't know why they didn't testify where 
they were in the room. Maybe if they were asked where they were, maybe 
they could have said so. Maybe if they were asked where Berry was, 
maybe somebody could say he was running one of these machines--I 
don't know. But, they didn't ask that, and you don’t expect me to ask it, 
do.you? . 
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That is what Mr. Johnson was talking about when he was talking 
about the absence of evidence. Now, you might wonder why I say this to 
you. It is important for this reason: if you are not supposed to approach 
these things in a logical fashion, and if you are not supposed to hold the 
government's feet to the fire for proof, which can have some dignity in 
our system, the Court wouldn't instruct you like he is going to instruct you 
about what the law is; because if you are going to operate on what you 
think is a moral certainty that these people are engaged in something, the 
Court wouldn't tell you anything about the law. If the law--if the legal 

principles which govern your determination aren't important, you 
don't think the Court would waste its time telling you that, do you? It is 
important. Not only is it important, it is critical. We don't guess any- 
body anywhere. 3 

All those flays you saw--nobody ever saw a nebers slip | with any 
of them. Nobody ever saw a numbers slip with anyone. Davis--he saw 
him walking up and down the street--he can have as much suspicion as 
he wants. And suspicion can get robust and robust and robust and grow 
into a ten foot giant, but it isn't evidence. You wouldn't be willing to say 
that on any one of those days, because the officers believed they had 


numbers slips in their pockets, they had numbers in their pockets, 


would you? 

Let me get back to my defendant, Davis. In that connection I want 
to tell you, ladies and gentlemen, something. In connection with this 
evidence, of course, as His Honor is going to tell you, you have a right 
to believe a witness-- what he says, or part of what he says--you can 
believe half of it and reject the rest of it. He will tell you that, and you 
can do that. Do you know why he tells you that? Because it has been 
the experience of the people who developed our system that some witnesses 
have a peculiar propensity--some telling the truth consistently--some 
telling a half truth--and some don't do so well as the rest of them. Some 
of them do what they want to do. Now, I don't say that any witness pur- 

posely lied on the witness stand, but I do say to you that officers 
become very zealous, and they want to succeed. And, you don't get much 
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success in the police department when you arrest people and then jurors 
cut them loose. -They have got to be convicted: ‘So, when they arrest 
the man, they keep tab on the case, and when the case is all over, they 
have a progress file thicker than his and mine together. They have an 
interest in the case, and that interest continues. Let me tell you what 
happens. Do you remember they went in the premises out there on Just 
Street, and they took every single thing out of the premises--numbers 
slips, all colors, all types--tapes, and blank pads, don't forget Blank 
pads with not a thing on them--evidence. Do you remember that? And, 
do you remember they were hard pressed to put Davis in possession of 
anything. Davis wasn't in the room. So, they had to get Davis’ possession a 
some sort of way. They brought Davis out of the back room and they 
brought him in this other room, and Davis claimed money which was 
wrapped up with some numbers slips. Do you remember that? And do 
you remember how they identified all these numbers slips? "I took this 
off the bed, and I initialled it--I identified it, I initialled it. I took it off 
the bed--I recognize: it because I made the notation. Then I put them in 
a bag and I labeled them." 
The same thing as the other man--"I got some numbers slips off 

of this place and the other." And then Lockwood--he was in an awful fix 
putting Davis in possession of anything, but he had to get him in there some 
sort of way, he thought, so he had Davis tied, like one of these streamers 
--tail to a kite--to some numbers slips, where? On the dresser. Now, 
the pictures here show the bed and the table. The pictures don't show the 
dresser--chest of drawers --I looked for it to see whether or not anything 
was up there and couldn't find it. I looked through every single packet-- 
and this isn't any shell game we are playing, ladies and gentlemen. Every af 
singie packet of numbers, paraphernalia, anything else, that he had ref- 
erence to in connection with that chest of drawers--you know what? "Well, 
I. don’t know where it is: I remember it, but I don't know where it is." 
No, he doesn't remember where it is. They don't lose it like that. 

Iam asking you ladies and gentlemen to put no credence in it. He 

~ couldn't'find the packet--he pinned the tail on the donkey--he couldn't find 


4 
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the packet--he was pinning it on this man. Do you know why ? Because 
it isn't in there, and I suggest to you ladies and gentlemen with every 
packet of this evidence marked, labeled, marked, labeled, marked 
labeled,. that if you don't find the packet--and if you don't find it, » which he 
said Davis made some claim to something which was close to money-- 
Davis didn't claim any numbers slips--Davis claimed money which was 

wrapped up in numbers slips, he said, and that is enough for him. 
But I suggest to you if you don't find that package, let's eliminate Davis 
on the possession of any of that business. 

Ladies and gentlemen, I am not attempting to make technicians of 
you ladies and gentlemen. I don't want you people to be lawyers. But, 
I think in order to arrive at a fair and just verdict in any case in our Court, 
you must be a lawyer to the extent that you are taught the law by the Judge. 
I don't think any one of you has any right to disregard the law of the case 
as the Court gives it to you, and I want to ask you ladies and gentlemen 
let's don't convict anybody by association in this case. Let's don't do 
that. And I want you to be particularly aware of this thing: Mr. Low- 
ther mentioned it to you in his closing argument, and I wouldn't dare men- 
tion it if he hadn't: Some testimony that this man, Lewis, said something 
about those people "working for me." Now, I know that when I ask you 
to disregard that, it probably, every time I ask you to disregard it, I 
am etching it in your brain. The Court is going to tell you--the Court 
has already told you to disregard it, and I hope he tells you again. And, 
that might be a difficult thing to do, but you must disregard it in this case 
because it is so critical in this case--it is so critical in this case. So, 
in arriving at your conclusion on Davis and Berry and Ellis, you must 
exclude in your consideration any statement by somebody else about 
"these people working for me."" Why? Because the Court said s can't 

consider it--it's not evidence. : 

You get the scale working back there and you put this stat on the 
scales and then balance them. You can't use those statements. 

So, from that point of view you do become technicians. One final 


word, I want to say this: you are told that your verdict must be unani- 
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mous, and that is so, but you are also going to be told that your verdict 
must be the verdict of not only all twelve of you, but of each and every 
one of you, and I am asking you ladies and gentlemen to become ‘so 
aware of your duties here and be so careful in your deliberations so that 
you don't come to any conclusion here which might give you trouble in 
the future. 

You know, when they make jurors out of you they probably put you 
closer to God then any of you will ever be on earth. This business of 
judging your fellow man is a delicate pusiness--it's a responsible business— 
and if you have doubts, ladies and gentlemen, about any of this evidence, 
or about the guilt of any one of the defendants, I want you ladies and 
gentlemen to resolve those doubts in favor of them because the Court 
will tell you that. 

If you have some notion in your mind that this isn't cleared up be- 

cause he didn't say anything abbut it, you can't consider that be- 
cause the Court is going to tell you, "Well now, the fact that any one of 
these defendants didn't get on the stand--the fact that Davis didn't get 
on the stand and tell you what happened--the fact that Berry didn't fell you 
what happened--" you know what the Court is going to tell you? 

* * xk * * ok 

MR. BRYANT: I was saying, ladies and gentlemen, that those 

3 questions about whether or not those defendants didn't get on there and 
explain something, or Berry didn't get on and explain something, the 
Court is going to tell you don't take that into consideration. Davis 
doesn't have to prove a thing. Berry doesn't have to prove a thing. The 
failure to get on the stand is no evidence and no inference can be drawn 
from that. 

Finally, I want to ask the Court, and you ladies and gentlemen-- 

I want to express my appreciation for the tolerance you have extended to 
me, and I want you ladies and gentlemen, when you elect your foreman, to 
give this thing the attention the Court is going to ask you to give it. 

Thank you, ladies and gentlemen. Thank you, Your Honor. 

* x seen * * 


* 
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PROCEEDINGS 


THE COURT: Will counsel come to the bench. 


(At the bench:) 


THE COURT: After further consideration of this matter | 
‘last night, I have decided to give the charge of possession under 
Count 2 only as to the defendants Lewis and Davis, and the motion 
for judgment of acquittal under Count 2 as to the possession I 
charge will be granted as to Ellis and Berry. My reason for 
this istithat.this very apparently is charging the defendants 
with possession as on October 1st, with reference to what 
transpired on that day. And I think that charge therefore can 
only apply to the defendants Lewis and Davis. aya 


* * 


683 MR. AHERN: The only thing I would ask is if Your Honor 
is going to give the character instruction. : 





(Counsel having returned to trial tables:) 


JUDGE'S CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury, the 
evidence has now been completed, counsel have made their — 
final arguments to you, and it now becomes my responsibility to 
charge you with reference to the principles of law that are to) 
guide you in the rendition of your verdict in this case. : 
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Now because of the fact, members of the jury, that there are 

a number of defendants in this case and there are several counts in 
the indictment, I want each of you to listen very carefully and patiently 
to the Court's charge, because it has happened on previous trials 
where jurors have gotten into the jury room and very shortly there- 
after have come in and made a request for an instruction that the 
Court plainly gave to the jury. So I would appreciate it if you 
would give close attention to the law that the Court gives to you now, 
because as to what the law is that you apply in this case it is for me 
to decide, regardless of what counsel have said to you in their clos- 
ing arguments, regardless of any opinion you may have as to what 
the law is or what it ought to be, and you must take the law just as 
the Court gives it to you. If Iam mistaken about the law, there 
is redress by way of review and the parties involved will have their 
day incourt. Whereas if the jurors attempt to adopt some mistaken 
notion of their own as to what the law is and apply that in the jury 

- room, there is no way for anyone to tell and justice will not be sub- 
served. 


685 On the other hand, you ladies and gentlemen of the jury are the 
exclusive judges of the facts in this case, and neither counsel nor 
the Court have any right to encroach upon your prerogatives in 


‘that respect. If counsel have made any statement in their closing 


‘arguments as to what the testimony has been that conflicts with your 
“own recollection, you should rely solely on your own remembrance 
-of the evidence. 
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If in going over this testimony, as the Court will do in its charge, 
in an endeavor briefly to place before you objectively the respective con- 
tentions of the parties, there should be any statement made by the Court 
as to what the evidence has been that conflicts with your own recollection 
of the testimony, you should rely solely and exclusively upon your own re- 
membrance of the evidence, because you are the exclusive nie of the 
facts in this case. 

In view of the fact that you are the exclusive judges of the facts, 
one of your responsibilities will be to determine the credibility of witnesses; 
and in determining credibility there are certain commonsense rules that 
Iam sure many of you have used in the everyday affairs of your lives to 
determine where the truth of a particular situation was, Iam gure you 
will recognize them as the Court enumerates them to you, and you may 
apply these rules in the discharge of your responsibility in this case as 

the triers of the facts, to determine the credibility of the wit- 
nesses. he 

For example, you may take into consideration, so far as = are — 
able to do so, the manner, conduct and demeanor of each witness who 
has testified, his memory or lack of memory--and of course when I use 
the pronoun "his" I mean "her" or "her''--the faculty or lack of) faculty 
of each witness to see or hear those things about which he has testified, 
the reasonableness of the story that has been told on the witness stand-- 
that is a pretty important test--the ability or lack of ability of each wit- 
ness to convey to you through the medium of words what he has seen or 
heard, the probability or improbability of the truth of the testimony given 
by the witnesses, any bias or prejudice shown by any witness which might 
have influenced his judgment or colored his testimony, and all those 
other factors including interest in the outcome of the case which you as 
intelligent and experienced people take into consideration when you de- 
termine the difference between truth and untruth or truth and half-truth. 
And if in your opinion any witness has in this trial testified wilfully, falsely 


or corruptly with reference to any material fact concerning which the 
witness could not possibly have been mistaken, you are at liberty, if you 
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deem it wise to do so, to disregard the entire testimony of that witness 
or any part of the witness’ testimony, except in so far as it has been 
corroborated by credible witnesses or by facts and circumstances 
~ established by the evidence in this case. 

You, ladies and gentlemen, are the factfinding branch of this Court 
and in the performance of your duties you must not let sympathy or 
prejudice or passion influence your judgment in any manner whatever. 
You must reach your judgment on the facts as disclosed by the evidence 
adduced in open court and inferences which are reasonably: deducible 
therefrom. You are not to speculate, conjecture or guess. 

Now, ladies and gentlemen of the jury, the defendants Lewis, 
Ellis, Davis, Berry and Broadus have been on trial before this Court 
under a four-count indictment--the first count applying only to certain 
defendants, the second count applying only to two defendants, and the 
fourth count applying only to one defendant, Lewis. 

In the first count it is charged that continuously during the period 
from September 18, 1958 to about October 1, 1958 all the remaining 
defendants now on trial, that I have mentioned to you, are charged with 


promoting a lottery, with knowingly being concerned as owners, agents 
and clerks, and in other ways, and in managing, carrying on and pro- 


moting 2 lottery known as the numbers game. 

In the second count the two defendatits, Lewis and Davis, are 
charged with possession of numbers slips and materials on October 1st, 

1958. 

In the third count the defendant Lewis is charged with maintaining 
gambling premises on October ist. And in the fourth count the defendant 
Lewis is charged with neglecting to make an arrest for offenses against 
the laws of the United States committed in his presence, being a member 
of the Metropolitan Police Department. 

Now to this indictment and to the counts with which these defendants 
are charged, each of these defendants has entered a plea of not guilty and 
thus put in issue each and every essential element and allegation in the 
count with which the particular defendant is charged. 
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Now, members of the jury, the fact that a defendant has een in- 
dicted and is charged with a crime does not amount to evidence of guilt 
and is not to be taken as an indication of guilt, because an indictm ent is 
merely the procedure and the machinery by which a defendant is brought 
before the Court and is placed on trial. | 

Further it is a rule of law that every defendant in a criminal case 
is presumed to be innocent, and this presumption of innocence relates to 
every essential element of the offense and attaches to him throughout 
the trial until overcome by legal evidence which establishes his: guilt 
beyond a reasonable doubt. 

Moreover it is the law that the burden of proof is upon the Govern- 

ment to prove a defendant guilty beyond a reasonable doubt. . 

Now proof beyond a reasonable doubt does not mean proof beyond 





all doubt whatsoever. Itdoes, however, mean proof to a moral cer- 
tainty and not necessarily proof to an absolute or mathematical certainty. 

If after an impartial consideration of all the evidence you can say 
to yourselves that you are not satisfied of the defendant's guilt, then you 
have a reasonable doubt. If the evidence is as consistent with innocence 
as with guilt, or if the Government has merely proved that there isa 
strong probability that the fact charged is true, then the Government has 
not sustained this burden. : 

But on the other hand if after such impartial consideration of all 
the evidence you can truthfully and candidly say to yourselves that you have 
an abiding conviction of the defendant's guilt, such as you would be willing 
to act upon in the more weighty and important matters pertaining to your 
own affairs, then you have no reasonable doubt. 

Now, ladies and gentlemen of the jury, at the outset of this trial 
there were seven defendants. As it was indicated to you when the Court 
read the indictment to you, all seven of the defendants are charged under 
Count 1 with operating a lottery; five of the defendants are charged under 
Count 2 with possession of materials used in the numbers game; and the 

690 defendant Lewis is charged under Count 3 with knowingly siding 
and permitting gambling premises at 4923 Just Street, Northeast, D.C., 
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and under Count 4 in failing to make an arrest on or about October 1, 
1958, being a member of the Metropolitan Police Force, for offenses 
against the laws of the United States committed in his presence, to-wit, 
operation of a lottery and possession of numbers slips and other ma- 
terial used in the numbers business. 

As the Court told you previously, the Court granted a motion for a 
judgment of acquittal in f@vor of the defendants Hawkins and Henson. The 
Court has also granted a motion for judgment of acquittal on the possession 
counts as to all the defendants except the defendants Lewis and Davis. 

As I also previously stated, and I want to repeat, this does not tmply any 
opinion on the C ourt's part as to how the jury should find as to any of the 
remaining counts as against the defendants in this trial. That is your 
sole province as exclusive judges of the facts in this case. 

This leaves for your consideration, members of the jury, the charge 
of operating a lottery as against the remaining defendants, namely, Lewis, 
Ellis, Davis, Berry and Broadus, all five defendants. remmining on trial, 


under Count 1; the charge of possession of numbers slips or other ma- 


terial used in the numbers game under Count 2 as against defendants Lewis 

and Davis only; and the charge against defendant Lewis of maintaining 
gambling premises at 4923 Just Street, Northeast, D.C. under 

Count 3, and the charge against defendant Lewis of failing to make an 

arrest, as a police officer of the Metropolitan Police Department, when 

an offense was committed against the laws of the United States in his 

presence, under Count 4. 

Now the Government contends that during the period between Sep- 
tember i8th, 1958 and October 1, 1958 observations were made by offi- 
cers of the Metropaititan Police Force of the District of Columbia of de- 
fendants Ellis, Davis, Berry and Broadus, with certain other individuals, 
at various premises and places in the District of Columbia; and that during 
that period of time the officers observed a systematic pattern of activity 
of said defendants, passing brown, bulging paper bags, and at times with 
bulging pockets, in stopping at and leaving certain premises at about the 
same hours each day when the numbers business was carried.on, with the 
activity terminating at the premises described as 4923 Just Street, 
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Northeast, D.C., which the Government contends indicated that a large 
scale numbers operation was being conducted by various persons, and 
that the counting house was the Just Street address. 


Armed with a search warrant for said premises at 4923 ust Street, 
Northeast, D.C., certain police officers approached said premises at 
about five p.m. on October 1st, 1958; and, after knocking and hearing 
voices on the inside and announcing they were police officers armed with 
a search warrant for numbers violation, and receiving no response, 

were in the process of forcing the front door open with a sledge- 
hammer when the defendant Lewis opened it. And upon entering the 
premises the Government asserts that Lewis was recognized as a ser- 
geant of the Metropolitan Police Department attached to the 14th precinct, 
in which these premises at the Just Street address were located. | : 

The Government maintains, moreover, that Lewis voluntarily and 
promptly disclosed to Inspector Layton that the numbers business was his 
business, and directed the Inspector to the front bedroom on the second 
floor of the premises, where a large quantity of numbers slips, three 
adding machines with tape, and other materials, as well asa large 
quantity of money, were found, indicating that a large scale current num- 
bers operation was being conducted in the front bedroom on the second 
floor of said premises to the extent of some six to seven thousand dollars 
per day. | 

Also in said front bedroom there was found a revolver and a wrist 
watch belonging to the defendant Lewis. | 

The defendants Berry, Ellis, and Davis were found in the front 
room on the second floor of said premises, the Government asserts, 
where these numbers operations were being carried on and these ma- 
terials were found. | 

The Government also maintains that there was a radio in said front 
bedroom tuned in to receive police reports. 

The Government further asserts that the defendant Davis was ob- 
served by an officer of the wees Police Department stationed at 
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the rear of the premises to knock out a screen attached to a window of the 
rear bedroom on the second floor, at about the time the officers were en- 
tering from the front of the premises; and when said Davis saw this 
police officer, said Davis withdrew into the premises. 


The Government also maintains that the defendant Lewis told In- 
spector Layton that he, Lewis, was taking a chance; that Lewis surrendered 
his badge and said he had made enough money out of the operation so that 
if he would sit in jail for some time he would still have more money than 
the police officers present when he got out. 

The Government also contends that the defendant Lewis claimed 
ownership to approximately $600 of the money found under the bed and 
at other places in the front bedroom, and that the defendant Davis claimed 
ownership to somewhat over $400 in bills found in a bag with numbers 
slips on the dresser in the front bedroom of said premises; and that when 
interrogated about said money Davis said that if it was numbers money, 
it was his money. 

The Government also contends that Davis stated, when questioned 


by Detective Foran in the rear bedroom of said premises, that he worked 
for defendant Lewis in the numbers business. 


The Government further maintains that on October 2d, 1958 Officer 
Lockwood placed the defendant Broadus under arrest, and in the police 
cruiser on the road to Headquarters the defendant Broadus told Officer 
Lockwood that he, Broadus, was writing a small numbers book, earning 
30 per cent commission, some four to five dollars a day; that he did not 
use 2 code signal and met an unidentified colored man and turned the 
numbers over to him. 


Thus the Government asserts that it has proved beyond a reason- 
able doubt that all defendants remaining in the case, that is, Lewis, 
Ellis, Davis, Berry and Broadus, are guilty of operating a lottery under 
Count 1, and that defendants Lewis and Davis are guilty of posession of 
lottery slips under Count 2, and that defendant Lewis is guilty of main- 
taining gambling premises at the 4923 Just Street, Northeast, under 
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Count 3, and that defendant Lewis is guilty of neglecting to maker an ar- 
rest as an officer of the Metropolitan Police Force, when an offense 
against the laws of the United States was committed in his presence, under 
Count 4. 
Now the defendants, on the other hand, assert that the government 
has failed to prove beyond a reasonable doubt that they are guilty of any 


: 


offense under any of the counts in the indictment. 

The defendant Broadus asserts that he and his brother played cer- 
tain numbers, and he handed a man whom he knew only by the name of 

James these numbers, and that he, Broadus, was never at the Just 
Street address and is not acquainted with any of the defendants in this 
case, and that none of the material found indicated that he was connected 
in any way with it. 

Broadus denies, as the Government asserts, that on several occasions 
he passed a full brown paper bag to a man in a Ford automobile. And 
Broadus also denies that he told the officer in the cruiser on the way to 
Headquarters that he was writing these number books, but asserts that 
what he told the officer was that he and his brother were simply writing 
numbers of their own. 

Thus the defendant Broadus asserts he should be found not outs 
of participating in any way in operating a lottery, under Count 1, because 

he contends the Government has failed to prove beyond a reasonable 
doubt that he has committed said offense. : 

The defendants Ellis, Davis and Berry maintain that the Government 
has failed to prove beyond a reasonable doubt that either of them partici- 
pated in any way in promoting a lottery, and deny that any officers of the 
Metropolitan Police Force observed any conduct on their part between 
September 18, 1958 and October 1, 1958 which indicated their participa: 
tion in the numbers business. 

Said defendants also assert that the Government has failed to prove 

beyond a reasonable doubt by any evidence it has submitted as to 
what transpired on October 1st, 1958 at the Just Street address that said 
defendants participated in any way in promoting a lottery. 3 
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The defendant Davis also maintains that the Government has failed 
to prove beyond a reasonable doubt that he was in possession of any 
numbers slips or any numbers materials on October 1, 1958, and denies 
that he admitted to any police officer that he owned any such material, and 
denies that he made any claim thereto or to the money found with the 
numbers slips, and denies that he told the police officer that he worked 
for the defendant Lewis in the numbers business. 

Therefore said defendants Ellis, Davis and Berry assert that they 
should be found not guilty of promoting a lottery, under Count 1; and 
defendant Davis also maintains that he should be found not guilty of pos- 
sessing lottery slips or other numbers materials under Count 2. 

The defendant Lewis, members of the jury, asserts that the Govern- 
ment has failed to prove beyond a reasonable doubt that he was promoting 
a lottery, under Count 1, or had possession of numbers material, under 
Count 2, or was maintaining gambling premises, under Count 3, or failed 
to make an arrest as a police officer, under Count 4, 

The defendant Lewis asserts that he rented the front bedroom of the 
Just Street address to one Jimmie Young about September 10, 1958; that 

697 2 numbers business was being conducted on said premises; that on 
October ist defendant Lewis asserts that he had been drinking heavily all 
day long, and that he remembers a pounding at the front door, and seeing 
Inspector Layton, and he remembers going upstairs to the point of coming 
to the door of the bedroom; but beyond that the defendant Lewis asserts 
that he was under the influence of liquor to such an extent that he doesn't 
remember anything else. He asserts that he doesn't remember making 
any claim to any of the money, and he doesn't remember making any 
statements of any admissions to the Officer Layton as is claimed by the 
Government. 

The defendant Lewis denies that any of the numbers materials were 
his property, and denies that he had anything to do in any way with the 
numbers business. He denies making any statements or any admissions 
to Officer Layton or anyone else. x 

The defendant Lewis contends that his revolver and wrist watch 
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were left by him in the rear bedroom, and he doesn't know how they got 
into the front bedroom of said premises. ! 

Therefore defendant Lewis maintains that the Gonecmnent has failed 
to prove beyond a reasonable doubt that he is guilty of either or any of the 
four counts in the indictment. : 

Now, ladies and gentlemen, the Court has sincerely endeavored to 

present to you, as briefly as possible and as objectively as possible, 
the various contentions of the parties here with reference to the charges 
against them in this case. : 

I want to say to you that you should not try to gather either from the 
tone of the Court's voice, from what has transpired during this trial by 
any ruling or otherwise, or from anything the Court says in its charge 
in presenting these claims to you, or anything else the Court says, you 
should not try to gather any impression as to how the Court feels this 
case should be decided. That is your prerogative and your sole responsi- 
bility, as exclusive judges of the facts, and it wouldn't be proper for me 
to tell you, directly or indirectly, how to decide this case. 

First let me suggest to you, members of the jury, that you should 
not be concerned with the question of whether there was a valid search 
warrant, or whether there was a legal entry into the premises by virtue 
of such search warrant. These are legal questions for the Court to de- 
cide, and should not be considered by you in any way in your deliberations 
in this case. : 

I would now like to explain to you the law under which the four counts 
in the indictment have been brought. First as to the first count in the in- 
dictment, generally known as the charge of promotion of a lottery, the 
District of Columbia Code provides it shall be a violation within the 

District of Columbia to keep, set up or promote, or be concerned 


as owner, agent or clerk, or in any other manner, in managing, carrying 
on, promoting or advertising, directly or indirectly, any policy lottery, 
policy shop or any lottery, or shall sell or transfer any chance, right 

or interest, tangible or intangible, in any policy lottery or in any lottery, 
or shall sell or transfer any tickets, certificates, bills, tokens or other 
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device purporting or intended to guarantee or assure to any person or 
entitle him to any chance or drawing or obtaining a prize to be drawn in 
any lottery or in 2 game or device commonly known as policy lottery or 
policy. 

Then the Code goes on to say this: 

The possession of any copy or record of any such chance, right, 
or interest or of any such ticket, certificate, bill, token or other device 
shall be prima facie evidence that the possessor of such copy or record 
did at the time and place of such possession keep, set up or promote, or 
was at such time and place concerned as owner, agent or clerk or other- 
wise in managing; carrying on, promoting or advertising a policy lottery, 
policy shop, or lottery. 

Now the Court charges you as a matter of law that the so-called num- 
bers game is a lottery. As you haye heard the numbers game described 
in the testimony, it involves participation by numerous individuals per- 
forming different functions, that is, the writer who accepts the bets, the 
pickup man, the runner; and then there is the numbers drop where several 

writers leave their numbers; there are the office workers at the 
counting office who tabulate the slips or the bets, and perform other duties 
in connection with the operation of the business. And further there is the 
financial backer who sometimes stays completely in the background or who 
on occasion also migt perform duties at the counting office. 

Now under this ‘section of the law that I have just read to you, re- 
flected in Count 1 of the indictment charging these defendants with pro- 
moting a lottery, anyone who participates in the numbers business, either 
as 2 writer or as a runner or as a pickup man, or who works in the office 
in connection with the numbers business, or is a financial backer, would 

‘be promoting a lottery under said provision of the law. 


Now you will recall, members of the jury, when I read the provision 
of the Code to you that the law provides that possession of any lottery 
material, that is, numbers slips and any material used in the numbers 
business by any of the defendants during the period between September 
18, 1958 and October 1, 1958 as charged in the indictment, when the 
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defendants are charged with promoting a lottery during that period, that 
that would be prima facie evidence of the fact that said defendant or de- 

fendants whom you find had such possession during such period were pro- 
moting a lottery. - 

Now prima facie evidence, of course, does not mean — 

evidence. Prima facie evidence means evidence which is sufficient 
to establish the fact unless rebutted, evidence which standing alone or un- 
explained would maintain the proposition and warrant the conclusion to 
support which it is introduced. : 

This rule of prima facie evidence does not shift the burden ot proof 
to the defendants. It is still for you to determine from all the evidence 
whether the Government has proved beyond a reasonable doubt that the de- 
fendants or either of them promoted a lottery. - 

Now in considering this prima facie provision of the law, ladies and 
gentlemen, you may take into consideration the evidence with reference 
to the observation of the defendants between September 18, 1958 land 
October 1, 1958, as well as what actually occurred on October ist, 1958 © 
at the Just Street address; when the search warrant was executed, in 
order to determine whether the defendants or any of them had possession 
of any numbers materials between September 18, 1958 and October 1, 
1958 so as to justify the presumption that they were engaged in promoting 
a lottery. Of course it is conceivable that a person might be participating 
in promoting a lottery in some way, even though he didn’t necessarily 
have actual possession of any materials. That is for you to —— 
whether the evidence has so indicated in this case. 

The Court charges you that you cannot consider any statements the 
Government claims were made by the defendant Lewis that the other de- 
fendants were working for him, as against the other defendants, but must 
consider such statements as you find Lewis made mame as against the 
defendant Lewis. | 

A person is considered to have had possession of prohibited articles, 
even in the absence of actual personal custody, if the Government has 
proved beyond a reasonable doubt that the articles or material were under 





| 
| 
| 
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defendant's control and in a place where they must have been put by his 
act or in his behalf, or where the articles are within his power in such 


a sense that he could and did command their use. 

Now I want to explain to you the provision of the law under which 
the second count in the indictment has been brought, possession of num- 
bers slips. It reads as follows: 

If any person shall within the District of Columbia knowingly have 
in his possession or under his control any record, notation, receipt, 
ticket, certificate, bill, slip, token, paper or writing, current or not 
current, used or to be used in violating the provisions of Section 22-1501, 
22-1504 or 22-1508--and you need to be concerned only with 22-1501, whicha. 
has to do with promoting a lottery, which I have already read to you-- 
then the law provides thgt such possession shall constitute an offense 
under this provision of the Code. 

In other words, under this law it is a criminal offense for a person 

to have in his possession any numbers material, provided the person 
knew he had such numbers material in his possession and provided he knew 
that such materials were used for the purpose of carrying on the numbers 
game. 

Now knowledge of course, can never be proved directly. Science 
has not invented any Xray machine by which the operations of the human+: 
mind can be photographed. Knowledge can be derived from circumstances. 
It can be inferred from things done and things said by the person, and 
from surrounding circumstances. This: is-a:qnestion forthe jeryx:to 
SERNAME 6 8 EE igh gh eon REPS a REE 
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The concluding provision of that section of the law making possession 
of numbers slips an offense says this: — 

For the purpose of this section, possession of any record, notation, 
receipt, certificate, ticket, bill, slip, teken, paper or other writing 
shall be presumed to be knowing possession thereof. 

Now the third count in the indictment, having to do only with the 
defendant Lewis, has reference to a provision of the law prohibiting the 
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maintaining of gambling premises. The law provides that it shall be un- 
lawful for any person in the District of Columbia knowingly as owner, 
lessee, agent, employee, operator, occupant or otherwise to maintain or 


aid or permit the maintaining of any gambling premises. Under the law 
any premises used.in the. SES business is deemed to be a gambling 
premises. 

Under the fourth count of the ive ladies and gentlemen, the 
provision of the law that has application to that count provides that if any 
member of the police force shall neglect making an arrest for any offense 
against the laws of the United States committed in his presence, he shall 
be deemed guilty of a violation of this provision of the law. And of course 
promoting a lottery or maintaining gambling premises, or possession of 
lottery slips, under these provisions of the law that I have read to you are 
offenses against the laws of the United States within the meaning of this 
provision of the Code reflected in the fourth count in the indictment. 

Now we have a law in the District of Columbia which says that in 
prosecutions for any criminal offense, all persons advising or conniving 
or inciting at the offense, or aiding or abetting the principal offender, shall 
be charged as a principal. : 

To be an aider and abettor it must appear that one-‘so far partici- 
pates in the commission of the crime charged as to be present actually 
or constructively for the purpose of assisting therein. Generally speak- 
ing, to find one guilty as a principal on the ground that he was an aider and 
abettor it must be proven that he shared in the criminal intent of the 
principal and there must be a community of unlawful purpose at the time 

the act is committed. 

_ As the term aiding and abetting implies, it assumes some partici 
pation in the criminal act in furtherance of the common design, either before 





or at the time the criminal act is committed. It implies some conduct 
of an affirmative nature, and mere negative acquiescence is not sufficient. 
The mere fact that one is present at the scene of a crime, even 
though he may be in sympathy with the person committing it, will not 
render him an aider and abettor. | 
Now some of the evidence which has been adduced here ae the 
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Government is direct evidence and some is circumstantial evidence. So 
I deem it proper for the Court to explain to you what circumstantial evi- 


dence really means, and the significance ought to be considered by the 


jury. 

In criminal cases there are two types of evidence. One type is 
known as direct evidence, and another type of evidence is known as cir- 
cumstantial evidence. By direet evidence is meant evidence of eyewit- 
nesses who saw the act perpetrated. In this case it might be considered 
that direct evidence was the evidence presented by the Government as to 
what they actually saw at the premises on October ist, 1958. - 


The second type of evidence is known as circumstantial evidence, 
and I think it can be considered that it is circumstantial evidence, for 
example, as to what was contained in brown paper bags that the Govern- 

ment claims were passed from one individual to the other. Cir- 
cumstantial evidence consists of circumstances from which the defendant's 
guilt may be inferred by the jury. 


One cannot say that either of the two types of evidence is more re- 
liable or stronger than the other. An eyewituess, for example, may make 
a mistake in identifying 2 person whom he saw; his memory may be in- 
accurate, or he may intentionally fabricate a story. Circumstances, too, 
may sometimes lead to an erroneous inference. On the other hand at 
times if the circumstantial evidence is sufficiently strong it may be even 
more convincing than direct evidence, because circumstances speak for 
themselves and if they are strong enough they may at times irresistably 
lead to a definite conclusion. 


The law permits conviction of a criminal offense on circumstantial 
evidence alone. In order, however, to justify a verdict of guilty on the 
basis of circumstantial evidence alone, the circumstantial evidence mst 
be of such degree and character as to point to the defendant's guilt, and ~ 
also it must be inconsistent with the defendant's innocence. In fact, in 
order to justify a verdict of guilty on the basis of circumstantial evidence 
alone, such evidence must be inconsistent with any other theory except 
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the theory of defendant's guilt. If the circumstantial evidence is con- 
sistent with the defendant's guilt, but if it is also consistent with the 
defendant's innocence or in fact with any other theory except the theory 
of defendant's guilt, then the defendant must be found not guilty. : 

Now there was evidence adduced here, members of the jury, in 
behalf of defendant Lewis as to his reputation for truth and veracity. A 
number of witnesses testified that his reputation for truth and veracity 
was good, and some said it was excellent. Because it is true that one of 
good character is less likely to lie or commit crime than one of bad repu- 
tation, it is appropriate for you to consider evidence of good character, 
if proved, along with all the other facts and circumstances of the case, in 
reaching your ultimate conclusion of guilt or innocence. You may consider 
this evidence in so far as it throws light.on the credibility to be attached 
to the defendant's story and his guilt or innocence of the crime charged. 

The evidence of good character, when taken and weighed with all the 
other evidence in the case, may be sufficient to raise a reasonable doubt 
when one otherwise might not exist. However, a good reputation is not a 
defense to acrime. You should simply give the evidence of good character 


what weight you deem it worthy, as you consider it along with all the other 


facts and circumstances of the case. 


Now one of the police officers, I believe it was Officer Foran, 





testified as to the manner in which the numbers game was ordinarily 
conducted here in the District of Columbia; and in that respect he is con- 
sidered an expert witness. The Court charges you that a person who by 
education, study and experience has become an expert in any art, science 
or profession and who is called as a witness may give his opinion as to 
any such matter in which he is versed and which is material to the case. 
You should give careful consideration to the opinion expressed, in connec- 
tion with other evidence in the case, and you should weigh the reasons if 
any given for such opinion. You are not bound, however, by such an 
opinion. You should give it such weight as you deem it is entitled to re- 
ceive, whether that be great or slight. And you may reject it if in your 
judgment the reasons given for it are unsound. : 
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Now three of the defendants here have not testified in their behalf. 
The defendants are not required to prove themselves innocent or to produce 
any evidence at all on the subject. A defendant in a criminal case under 
our law has the option of whether or not he shall take the witness stand. He 
has the privilege of taking the witness stand if he chooses to do so. He is 
under no obligation to testify if he chooses not to do so. 


Failure of a defendant to take the witness stand and testify in his 
own behalf does not create any presumption against him. You must not 

permit that fact to weigh in the slightest degree against a defendant, 
nor should it enter into the discussions or deliberations of the jury in any 
manner. 

Now there has been some testimony here in this trial as to certain 
admissions the Government claims were made to police officers when the 
defendants ware under custody--when such defendants as the Government 
claims made admissions were under custody. The Court charges you that 
any admissions claimed to have been made by any defendant while under 
police custody should be received with caution and scrutinized with care. 


There will be typewritten forms of verdicts submitted to you as to 
each defendant in this case. As to the defendants Broadus and Berry and 
Ellis, these types of written verdicts of course have reference only to 
the first count in the indictment, operating a lottery, as I have explained 
it to you. And there is a blank space in each of the forms of verdict as 
to each of these three defendants where you will write in either the word 
"Guilty" or the words "Not guilty, " and have the verdict signed by your 
foreman or forewoman and dated and returned to this Court. 


Then as to the defendant Davis there is a typewritten form of ver- 
dict being presented to you, having relation to the two counts with which 
he is charged and which are being submitted as to him to the jury--the 
first count, operating a lottery, and the second count, possession of 

710 these numbers slips and numbers materials. There are two blank 
spaces for you to fill in as to the first count, with the word "Guilty":or 
_ the words "Not guilty," and under the second count the word "Guilty" 
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or the words "Not guilty," and have the verdict dated and signed by your 
foreman or forewoman and returned to this Court. 


Then there is a typewritten verdict being submitted to you : to the 
defendant Lewis, specifying the four counts in the indictment and having 
four blank spaces for you to fill in either the word "Guilty" or the words 
"Not guilty", as to each of the four counts, and have the verdict dated and . 
signed by your foreman or forewoman and returned to this Court. 


Now in considering this matter in the light of the instructions I have 
just given to you, ladies and gentlemen of the jury, you must use the same 
practical approach, the same ordinary common sense and intelligence 
that you have occasion to decide in the course of your everyday experience. 


Your verdict of course must be unanimous. Upon reaching the jury 
room you will first select a foreman or forewoman who will preside over 
your deliberations in the jury room and then speak for you when you re- 
turn a verdict to this Court. Then you will proceed to reach a verdict, 
impartially and without sympathy, prejudice, passion or emotion of any 


kind, one way or the other. 

For the Government, is there anything further? 

MR. LOWTHER: Nothing, Your Honor. : 

THE COURT: Gentlemen of the defense? . : 

MR. BRYANT: May we approach the bench, Your Honor? | 

THE COURT: Yes. | 

(At the bench:) | 

MR. BRYANT: If Your Honor please, on behalf of ae defendants I 
represent, might I lodge an objection to that part of ‘Your Honor's charge 
which had to do with the fact that they could determine, particularly as to 
Berry--this is strictly with respect to Berry--that they. could determine 
whether or not on either one of those days, September 18 to October 1st; 
they had observed Berry out there on the street, they could determine: 
whether or not he had numbers slips for the purpose of Soars rise to the 
presumption of the prima facie. 

THE COURT: Denied. 


i 


Se Rat ee ee ae Pe ee Se a ee ee 
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MR. JOHNSON: With reference to Ellis, if Your Honor please, I 
think Your Honor correctly noted the significance of the bags between two 
and five, when the officer testified the numbers business could be con- 
ducted. 

THE COURT: I did what? 

MR. JOHNSON: You correctly noted with Lieutenant Foran testi- 
fied. But there was only one day when Ellis was ever seen at any such 

period as that, and that was October Ist. The other occasions 
when he was seen was 7:40 at night, when there was no significance to 
the thing and that wouldn't apply to him. 

THE COURT: All right. You make an objection on that. 

MR. JOHNSON: Yes, sir. And with regard to that, if Your Honor 
please, that under these circumstances I think the only way the Govern- 
ment could find any verdict against Ellis would be to find that as a matter 
of fact and beyond a reasonable doubt that on one day that he had in his 
pocket or in his possession some numbers slips which had been either 
sold or dispensed for the purpose of participating in the numbers game. 


THE COURT: All right. 


MR. MC KENZIE: Your Honor, out of what I might describe as 
an abundance of caution, I think the charge respecting the denial of alle- 
gations on Broadus should have included a flat statement that that destroyed 
the effect of any presumption. 


THE COURT: Ihave marked "Denied" on that part of the charge, 
which takes care of that. 

MR. MC KENZIE: Very well. 

MR. AHERN: I think in view of the fact that Your Honor is going to 
_ 4mstruct, Iunderstand, possession only on the first, that would apply to 
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MR. AHERN: Yes, as to the operation of a lottery. 


THE COURT: Oh, I indicated in my charge that in considering the 
prima facie of course they might consider the observation plus what took 
place on the first. I said that. I definitely feel that is proper. : 


MR. JOHNSON: And I join in Mr. Bryant's objection, also. 


THE COURT: All right. 
x * 3 : * x 
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[Filed Feb. 4, 1959] 


On this 4th day of February 1959, came again the parties afore- 
said, in manner as aforesaid, the same jury and alternate juror as 
aforesaid; whereupon the Oral motions of defendants #5 Theodore F. 
Hawkins and defendant #7 Joseph Henson for judgment of acquittal coming 
on for hearing, after argument the motions are granted; judgment of 
acquittal entered as to defendants #5 and 7, defendants #5 and 7 are 
discharged; the case is respited until 10:00 a.m. February 5th, 1959. 

By direction of 


Luther W. Youngdahl 
Presiding Judge, Criminal Court #4 


* 


[Filed Feb. 5, 1959 } 

On this 5th day of February 1959, came again the parties afore- 
said, in manner as aforesaid, the same jury and alternate juror as 
aforesaid, whereupon the Oral motion of the Court granting judgment of 
acquittal as to count two as to defendants #2 and #4 granted, dismissal 
as to defendants #2 and #4 entered; jury charged; alternate juror dis- 
charged; Verdict defendant #1 guilty as indicted, defendant #2 guilty on 
count one, defendant #3 guilty on counts one and two; defendant #4 guilty 
on count one; defendant #6 not guilty; d defendant #6 discharged; defendant 
#1, 2,3&4 committed comm. issued. jury polled. 

By direction of 


Luther W. Youngdahl 
Presiding Judge, Criminal Court #4 


* a 


[Filed March 11, 1959] 


ORDER 
This case came on for hearing on defendants’ motions for judg- 
ment of acquittal n.o.v. or for a new trial. The Court has heard oral 
argument. For the reasons set forth in the Memorandum of the Court, 
it is this 11th day of March, 1959, by the Court 
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ORDERED That the motions be and the same hereby are denies 


in each and every respect. 


/s/ Luther W. Youngda 
Judge 


[Filed March 11, 1959 ] | 
MEMORANDUM | 
On December 8, 1958, an indictment was returned by the grand 
jury, charging in part: 
"Continuously during the period from about September 18, 
1958 to about October 1, 1958, within the District of Columbia, 
Morris A. Lewis, Robert H. Ellis, Charles DeWitt Davis, 
Charles E. Berry, Theodore F. Hawkins, Beverly Broadus and 
Joseph Henson knowingly were concerned as owners, agents and 
clerks, and in other ways, in managing, carrying on and =e 
moting a lottery known as the numbers ane. 
SECOND COUNT: 
On or about October 1, 1958, within the District of Columbia, 
Morris A. Lewis, Robert H. Ellis, Charles DeWitt Davis, Charles 
E. Berry and Theodore F. Hawkins knowingly had in their posses- 
sion and under their control notations, records, receipts, tickets, 
certificates, bills, slips, tokens, papers and writings, current 
and not current, used and to be used in a lottery known * the 


numbers game. 
x * xt 


Defendants Lewis and Davis were found guilty as indicted by ae jury. 
Defendants Ellis and Berry were given judgments of acquittal on count 
two and were found guilty by the jury on count one. Defendant Broadus 
was found not guilty. Defendants Hawkins and Henson were given judg- 
ments of acquittal on the indictment. ! 


All four defendants have filed motions for judgment of acquittal 


n.o.v. or for a new trial. 
The evidence at the trial concerning these four defendants showed 
that between September 18, 1958 and October 1, 1958, officers of the 
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Metropolitan Police Force observed Davis, Berry and Ellis, on several 
occasions. The observations gave the officers probable cause to be- 
lieve that these men were engaged in the numbers business and that the 
house at 4923 Just Street, N.E., was being used in the operation of a 
lottery in violation of D.C. Code 822-1501 and 822-1505. On October 1, 
1958, the police obtained a search warrant from the United States Com- 
missioner for 4923 Just Street, N. E. At about 4:55 P.M., four police 
officers approached the front door of the house and two police officers 
approached the rear door. One of the four officers knocked several 
times on the front door, heard voices on the inside in close proximity 
to the front door, announced that they were police and had a search war- 
rant for the premises. 1/ When no reply was forthcoming, and after . 
waiting a brief period of time, 2/ a police officer began to strike the 
door about the lock with a sledge hammer. The door was then opened 
by defendant Lewis and the police officers entered. At about the same 
time, the two officers at the rear of the house entered through the back 
door accompanied by defendant Lewis' wife. Lewis then told his wife 
that "this is a police raid", and admitted to the police that he was run- 
ning a numbers business and that the equipment was "upstairs." When 
the police entered the upstairs front bedroom, they saw Ellis and Berry, 
two adding machines, numbers slips and numbers paraphernalia. A 
radio in the room was tuned to the Metropolitan Police Radio band. A 
wrist watch and revolver belonging to the defendant Lewis was found in 
the front bedroom. In addition, Lewis claimed possession of some of 
the money found in the room. Defendant Davis was found in the back 
bedroom and in answer to the question, "Is any of this money yours?" 
replied, "If it's numbers money, it's mine." 


1/ This announcement was made in as loud a voice as that used by the 
officer while he was testifying. The officer's testimonial voice could 

be heard throughout the courtroom and I find that it was such as to be 
audible to any person of normal hearing who was standing on the other 
side of the door or in any of the nearby rooms. And see footnote 4, infra. 


2/ The officers testified they waited between ten seconds and two 
minutes. my a : ; . 
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The articles found at the house were seized and over defendants’ 
objections were admitted into evidence at the trial. : 

With regard to defendant Lewis’ motion, the principal complaint 
is that the evidence seized at 4923 Just Street, N.E., was the result of 
an illegal search and seizure. Counsel for Lewis did not re-argue the 
validity of the execution of the search warrant; this issue was thoroughly 
explored on the defendants’ motion for suppression of the evidence, 
which the Court heard and denied during the trial (in the absence of the 
jury). 3/ Counsel now argues that the evidence should have been sup- 
pressed because the entry of the two officers through the rear door of 
the premises took place before the entry of the four officers through the 


front door. The argument is that these two officers were not entering 
pursuant to a search warrant; that they, therefore, were trespassers, 
which rendered the subsequent proceedings in the house illegal and 
tainted the evidence seized with inadmissibility. The Court rejects this 
argument as the evidence does not show that Lieutenant Foran entered 
the premises prior to the entry by the four officers through the front 





door. Lieutenant Foran testified that as he "hugged" the rear door, he 
heard a male voice inside the house say, "Go out the back door"; that 
the door then opened and Mrs. Lewis started out the door. Foran testi- 
fied he told Mrs. Lewis they were the police and that they had a search 
warrant for the premises,’ and then escorted her back into the apart- 
ment, whereupon the other officers appeared "about the same time". 
There was, therefore, no "breaking" of the rear door nor an illegal 
entry. 4/ ! 


i 
| 


3/ Defendants objected to the execution of the search warrant. Speci- 
fically, they asserted that the police "broke" the front door without 
giving "notice of [their] authority and purpose" as required by 18 U.S.C. 
$3109 (1952). Even if it is assumed that there was a "breaking" of the 
front door, it is my opinion that the police complied with $3109. See the 
text at footnotes 1 and 2, supra. But there is no validity in the assump- 
tion; I accept the testimony of the police officers to the effect that the 
door was opened for them by defendant Lewis. There was no “breaking” 
and $3109, therefore, is inapplicable. : 


-4/ Even if it is assumed that Lieutenant Foran entered by breaking the 
rear door and that his entry was prior to that of the officers at the front 
+ Oe : (continued on following page) 


| 
| 
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With regard to defendant Davis, the argument seems to be exclu- 
sively the method employed by the police in approaching the house. One 
of two officers testified at the trial that in approaching the rear of the 
house, they “hugged the building line". Counsel for Davis has termed 
this "commando tactics", and has criticized it. To just what legal point 
the criticism is directed is not clear. Police tactics are relevant in a 
court of law only where there is question of interference with some 
protected right of the citizen. Certainly the police need not apprise of 
their coming with brass bands blaring; their tactics are not material on 
any evidentiary question solely because they happen to be melodramatic. 

With reference to defendants Berry and Ellis, reliance is placed 
on France v. United States, 164 U.S. 676 (1897), and Francis v. United 
States, 188 U.S. 375 (1903). The contention is that Berry and Ellis can- 
not be found guilty on count one since there is no evidence of their pos- 
session of numbers slips and paraphernalia on October 1, 1958--indeed, 
they were given judgments of acquittal on count two of the indictment-- 
and the evidence concerning numbers slips in their possession on days 
prior to October first is merely circumstantial. 

While the evidence of possession may have been circumstantial, 
the evidence of violation of D.C. Code 822-1501, as charged in count 
one, was sufficient to go to the jury. It is possible to be found guilty of 
violating 822-1501 even though the Government does not prove posses- 
sion of numbers slips. While possess on gives rise to a presumption 
that the possessor has violated the statute, it does not follow that in- 
ability to prove possession precludes the Government from proving the 


4/ (continued from preceding page) 


door, Foran's entry would, nevertheless, have been lawful since he 
entered pursuant to the search warrant. Notice of authority and purpose, 
as required by 18 U.S.C. $3109, having been given by the officers at 

the front door, the breaking would not have been unlawful. To show that 
any possible breaking by Foran must have occurred after the persons 
inside the house were aware that the police were at the door armed with 
a search warrant, it is necessary only to point out that Foran heard, 

"Go out the back door", while he was on the outside of the house. Under 
the circumstances, and from the other testimony, it seems apparent that 
this comment was provoked by the notification given the occupants by the | 
officers at the front door. 
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violation by other wAdeneet! The observations made and testified to 
concerning these defendants, along with their presence (in the very room 
where the incriminating evidence was found) at 4923 Just Street, N.E., 
at the time it was entered and searched by the police, was, in my 
opinion, sufficient to make out a prima facie case. Cf. Wyche v. United 
States, 90 U.S. App. D.C. 67, 193 F.2d 703 (1951), cert. denied, 342 
U.S. 943 (1952). | 

The France and Francis cases are clearly distinguishable. In 
those cases the statute involved was the Act of March 2, 1895, ¢. 191, 
28 Stat. 963, which sought the suppression of lottery traffic through 
national and interstate commerce. Those cases held that tickets 
relating to a lottery that already had been run did not fall within the 
language of the statute. © However, the cases interpreting the statute 
here involved, D.C. Code 822-1501, clearly hold that possession of 
"dead" or "hit" lottery tickets does fall within the statutory language 


raising the presumption of violation. Harvey v. United States, 91 U.S. 


5/ Cf. Rovario v. United States, 353 U. S. 53 (1957) ("But this statutory 
presumption does not reduce the offense to one of mere possession or 
shift the burden of proof; it merely places on the accused, ata certain 
point, the burden of going forward with his defense." 358 U. S.'at p. 63). 
And in Aikens v. United States, 232 F. 2d.66(D.C. Cir. 1956) the Court 
of Appeals clearly indicated that the violation can be proved without the 
presumption. 'The operation count under 822-1501 likewise must fail. 
That section provides that proof of possession establishes a prima 
facie case. Lacking that presumption, there was no evidence (such as 
proof that bets were written in the apartment) from which it could 
reasonably be inferred that Kingsbury operated a lottery." (Bazelon, 
J. at p. 68). ! 

| 


6/ The statute prohibited the traffic in interstate commerce one * = 
any paper, certificate or instrument purporting to be or represent a 
ticket, chance, share or interest in or dependent upon the event of a 
lottery, so-called gift concert, or similar enterprise, offering prizes 
dependent upon lot or chance, or shall cause any advertisement of 
such lottery, so-called gift concert or similar enterprise, offering 
prizes dependent upon lot or chance * *" 28 Stat. 963. (For the 
statute presently covering this offense, see 18 U.S.C. 81301 [1952)). 
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App. D.C. 36, 197 F. 2d 594 (1952); Shaw v. United States, 93 U.S. 
App. D.C. 90, 209 F. 2d 298 (1953), cert. denied, 347 U. S. 905 (1954); 
Clement v. United States, 93 U.S. App. D.C. 154, 208 F. 2d 46 (1953). 
The verdicts of guilty must stand. Motions denied. 
/s/ Luther Youngdahl 
Judge 


March 11, 1959 


[Filed Mar. 18, 1959 } 
JUDGMENT and COMMITMENT as to Charles DeWitt Davis - No. 15, 020 

On this 6th day of March, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel Wn. Bryant 
and James Toomey Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of the 
District of Columbia Gambling Laws as charged in count two, and count 
one, and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Six (6) months to Eighteen (18) months on 
count one; Six (6) months on count two, said sentence on count two to 
run concurrently with the sentence imposed on count one. 


* a * x * 


/s/ Luther Youngdahl 
United States District Judge 


[Filed Mar. 18, 1959 | 
JUDGMENT and COMMITMENT as to Morris A. Lewis - No. 15, 021 

On this 6th day of March, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Harry Ahern, 
Jdr., Esquire. 
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IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Title 22 Sections 1501, 1502 & 1505 of the District of Columbia Code; 
Violation of Title 4 Section 143 of the District of Columbia Code as 
charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as aa and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby ‘oni initboaly to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Three (3) years on Count 
one; One (1) year on count two; said sentence on count two to run con- 
currently with the sentence imposed on count one; One (1) year, ‘on count 
three, said sentence on count three to run concurrently with the sentence 
imposed on counts one and two; Four (4) months to One(1) year ‘on count 
four, said sentence on count four to take effect at the expiration of the 
sentence imposed on count one. 


ate * * * 


/s/ Luther W. Youn 
United States District J udge 


i 
| 
i 
| 
| 
| 


[Filed Mar. 11, 1959] : 
JUDGMENT and COMMITMENT as to Robert H. Ellis - No. 15, 170 

On this 6th day of March, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel = js 
Johnson, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of the 
District of Columbia Gambling Laws as charged in count one and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as oe nee con- 


victed. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Six (6) months to Eighteen (18) months 
said sentence to take effect at the expiration of the sentence imposed in 
Criminal Case No. 688-58. 


aK * Me * 


/s/ Luther W. Youngdahl 
United States District Judge 


[Filed Mar. 11, 1959] 
JUDGMENT AND COMMITMENT as to Charles E. Berry - No. 15,171 

On this 6th day of March, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, William 
Bryant, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of the 
District of Columbia Gambling Laws as charged in count one and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) months to Sixteen (16) months. 


* * * * * 


/s/ Luther W. Youngdahl 
United States District Judge 


[Filed Mar. 6, 1959] 
NOTICE OF APPEAL [No. 15, 020] 
Name and address of appellant: Charles D. Davis, 245 Gallatin St. N.W. 


Name and address of appellant's attorney: James C. Toomey, 910 - 
17th St., N.W. 


Offense: Cts. #1 & 2 - Operating & Poss. numbers 
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Concise statement of judgment or order, giving date, and any sentence: 

Guilty of Cts. #1 & 2, 3/6/59, Sen. 6 mo. to 18 mo. 
Name of institution where now confined, if not on bail: District Jail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
3/6/59 : 


Appellant 


/s/ James C. Toomey ! 
Attorney for Appellant. 


[Filed Mar. 6, 1959] 
NOTICE OF APPEAL [No. 15, 021] 
Name and address of appellant: Morris A. Lewis 


Name and address of appellant's attorney: Harry J. Ahern, 412 - Sth 
St., N.W. 


Offense: Operating lottery, permitting, poss. & failure to arrest 
Concise statement of judgment or order, giving date, and any sentence: 
Guilty counts 1, 2, 3 & 4. Sentence 16 months to 48 months. 
Name of institution where now confined, if not on bail: District Jail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals ‘for the District of Columbia Circuit from thé above- 
stated judgment. i 
3/6/59 : 





Appellant 


/s/ Harry J. Ahern 
Attorney for Appellant 





[Filed Mar. 6, 1959] 
NOTICE OF APPEAL [No. 15,170] 


Name and address of appellant: Robert H. Ellis, 811 - 20th N. E., 
Washington, D. C. 


Name and address of appellant's attorney: Henry Lincoln Johnson, Jr. 
626 - 3rd N. W., Wash. D.C. 


Offense: Lottery 
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Concise statement of judgment or order, giving date, and any sentence: 


6 - 18 months. 
Name of institution where now confined, if not on bail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


3/6/59 | Robert H. Ellis 
Appellant 


/s/ Henry Lincoln Johnson, Jr. 
Attorney for Appellant. 


[Filed Mar. 6, 1959] 
NOTICE OF APPEAL J[No. 15, 171] 


Name and address of appellant: Charles E. Berry, 1113 19th Street, 
N.E., Apt. 6 


Name and address of appellant's attorney: Wm. B. Bryant, 615 F 
Street, N. W. 


Offense: Operating Lottery 


Concise statement of judgment or order, giving date, and any sentence 
Guilty - 4-12 months 3/6/59 
Name of institution where now confined, if not on bail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
March 6, 1959 | 


Appellant 


/s/ William B. Bryant 
Attorney for Appellant. 
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QUESTIONS PRESENTED 


I 


Was Title 18, Section 3109, U. S. Code complied with under the 
facts: Approach to home was made in stealthy fashion; notice of author- 
ity and purpose was given in conversational tone of voice under circum- 
stances where such tone was impractical; matter of ten to fifteen seconds 
passed following announcement before door was broken in by sledge 
hammer ? | 


i 


| 
i 
| 
| 
| 


Was the admission into evidence of certain accusatory statements 
made by one defendant against the appellant herein, although subsequently 
stricken by the Court, reversible error? 
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CHARLES DeWITT DAVIS, 
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UNITED STATES OF AMERICA, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1291 of 
Title 28, of the U. S. Code, and Rule 37 of the Federal Rules of 


Criminal Procedure. : 





2 
STATEMENT OF THE CASE 


This appellant, together with four other persons, was arrested 
on October 1, 1958 in premises 4923 Just Street, N.E. The arrest was 
made following a breaking of the premises by members of the Gambling 
and Liquor Squad of the Metropolitan Police Department who were in 
possession of a search warrant. Numbers paraphernalia was found and 
seized by the police therein. 


Subsequently appellant was indicted in Criminal No. 1146-58, 
charged with operating a lottery and the possession of lottery tickets. 
His trial commenced on January 28, 1959 and was concluded on Febru- 
ary 5, 1959 with the conviction of appellant on both counts. 


On January 29, 1959 testimony of police officers was taken on a 
motion to suppress evidence made on behalf of all defendants. In the 
course of such testimony evidence was presented that the police had 
approached the front entrance to 4923 Just Street, N. E.; that the police 
were armed with a sledge hammer; that one officer knocked on the door; 
that thereafter, receiving no response to the knocks, one police officer 
announced that he was a police officer and had a search warrant; that 
the tone of voice used in making this announcement was "about the same 
tone Iam using right now," (Tr. 177) (referring to the tone the witness 
was using in the Court Room) that noises could be heard inside, pos- 
sibly a radio or television; that after waiting 10 or 15 seconds the police 
used the sledge hammer on the door, but before it actually broke open, 
it was opened from the inside. 


On February 2, 1959 testimony of a prosecution witness estab- 
lished that immediately after the arrest of all defendants, one of the 
defendants, Lewis, was interrogated in the presence of the others (in- 
cluding this appellant) as follows: "I asked him (Lewis) whether or not 
the other four defendants who were present there were working for him, 
and he said that they were." (Tr. 350). Counsel for Davis sought to 
have these remarks excluded as evidence against the other defendants, 
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| 


who were under arrest and remained silent at the time. The Court 
directed a series of questions to the witness, and denied the request in 
the following fashion: (Tr. 353-4). 3 


MR. JOHNSON: May I make a request of your 
Honor that you also advise the jury that insofar 
as the defendants Berry and Davis are concerned, 
that those remarks by the defendant Lewis have 
no application to them ? 


THE COURT: Were they present at the time? 
THE WITNESS: Those defendants were present, 
your Honor. 


THE COURT: I will not so instruct the jury. They 
were present during the conversation. 


MR. JOHNSON: I understand that. I asked you to 
instruct them and you deny that? 


THE COURT: Did they say anything, officer? 


THE WITNESS: No, sir, not in response to those 
statements. | 
THE COURT: They did not say anything in response | 
to the answers that the defendant Lewis made to you? 
THE WITNESS: They did not, your Honor. : 


THE COURT: They didn't protest the answers, in 
other words ? 


THE WITNESS: They did not. 


THE COURT: The motion will be denied as faras — 
those defendants are concerned. | 
| 


On the evening of February 3 and morning of February 4, 1959, 


| 
i 
| 
| 
| 
i 
| 





during course of argument for judgments of acquittal the Court finally 
conceded that the accusatory statements made by Lewis were not ad- 
missible as evidence against those defendants who remained silent, and 
stated that it would instruct the jury to that effect. | 








4 
STATUTES INVOLVED 


Section 22-1501 (6:151). Lotteries - Promotion - Sale or 
possession of tickets. 


If any person shall within the District keep, 
set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in manag- 
ing, carrying on, promoting, or advertising, directly 
or indirectly, any policy lottery, policy shop, or any 
lottery, or shall sell or transfer any chance, right, 
or interest, tangible, or intangible, in any policy 
lottery, or any lottery or shall sell or transfer any 
ticket, certificate, bill, token, or other device, pur- 
porting or intended to guarantee or assure to any per- 
son or entitle him to a chance of drawing or obtaining 
a prize to be drawn in any lottery, or in a game or 
device commonly known as policy lottery or policy or 
shall for himself or another person, sell or transfer, 
or have in his possession for the purpose of sale or 
transfer, a chance or ticket in or share of a ticket in 
any lottery or any such bill, certificate, token, or 
other device, he shall be fined upon conviction of each 
--gaid offense not more than $1, 000. 00, or be im- 
prisoned not more than three years, or both. The 
possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, 
bill, token, or other device shall be prima facie 
evidence that the possessor of such copy or record 
did, at the time and place of such possession, keep, 
set up, or promote, or was at such time and place 
concerned as owner, agent, or clerk, or otherwise 
in managing, carrying on, promoting, or advertising 
a policy lottery, policy shop, or lottery. 


Section 22-1502 (6:151 a). Possession of Lottery or Policy 


tickets, amended. 

If any person shall, within the District of Colum- 
bia, knowingly have in his possession or under his 
control, any record, notation,receipt, ticket, certifi- 
cate, bill slip, token, paper, or writing, current or 
not current, used or to be used in violating the provi- 

’ gions of Sections 863, 865, or 869 of this Act, he shall, 
upon conviction of each such offense, be fined not more 
than $1, 000. 00 or be imprisoned for not more than one 
year, or both. For the purpose of this section, posses- 
sion, of any record, notation, receipt, ticket, certifi- 
cate, bill, slip, token, paper, or writing shall be 
presumed to be knowing possession thereof. 





3) 


18 U.S. Code 3109. Breaking Doors or Windows for Entry 
or Exit. ! 


OP EX ne 
The officer may break open any outer or inner 
door or window of a house, or any part of a house, 
or anything therein, to execute a search warrant, if, 
after notice of his authority and purpose, he is 
refused admittance or when necessary to liberate 
himself or a person aiding him in the execution of 
the warrant. June 25, 1948, c. 645, 62 Stat. 820. 
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SUMMARY OF ARGUMENT 
I 


The motion to suppress evidence made on behalf of this appellant 
should have been granted. Under the facts as shown in the transcript, 
an effective compliance by the police officers to the provisions of 
Title 18, Section 3109, U. S. Code, was never had. The evidence 
should have been suppressed because of such failure to comply, 





aT soa 

Where several defendants are being tried together, the allowing 
into evidence of accusatory statements made by one of the defendants in 
the presence of another defendant, although not affirmatively denied by 
the other defendant, is reversible error. The fact that the said 
accusatory statements were later excluded by the Court, the error was 
not corrected in sufficient time to avoid damage to the defense of the 
defendant against whom the accusatory statements had been made. 


| 


ARGUMENT 
I 


‘Title 18, U. S. Code, Section 3109, allows an officer to break 
open any door to execute a search warrant on certain conditions. The 
conditions are spelled out "if, after notice of his authority and purpose, 


i 
! 
| 
1 
| 
i 
| 
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he is refused admittance or when necessary to liberate himself or 2 
person aiding him in the execution of the warrant." An examination of 
the evidence presented at the hearing on the motion to suppress the evi- 
dence clearly shows that the conditions were not present in the instant 
case. The first question to be determined is whether or not notice of 
the authority of the police to enter and the purpose of their seeking 
entrance was given. The best person to testify to such evidence is 
Officer Lockwood, who testified as follows: 

Q. And what, if anything, did you do when 

you got there? 
A. Iknocked on the door several times. 
Q. How many times? 


A. I didn't count the number of times. I be- 
lieve I knocked three or four different batteries of 
knocks -- I don't know exactly how many raps I 
made, but I knocked loudly. 


Q. Anything else, did you do? 


A: Yes, sir. I made the announcement that 
I was 2 police officer and had a search warrant 
for numbers. 


Q. Is that all you said, sir? 


A. Yes, sir. 
* * 
Q. How did he force it? 


- A. He never did force it. He started to use 
the sledge on the door jam near the lock, and after 
three or four licks the door was opened by the de- 
fendant, Lewis. (Tr. 174, 17) 


Further, 


Q. When you made this announcement, "I’m 
a police officer, I have a search warrant, " what 
tone of voice did you use, sir? 


A. About the same tone I am using right now. 


Q. And now, did you hear anything at the door 
before you made that announcement, after you 
knocked ? 
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A. I could hear some noise inside -- sounded 
like a radio or television. I could hear movement 
and some noise inside; yes, sir. (Tr. 177) | 





Such evidence hardly shows an effective or substantial compliance 
with the condition, if, the condition "if, after notice of his authority and 
purpose, he is refused admittance ...". In the same testimony the 
officer testified that a short period of time, possibly 10 or 15 seconds, 
elapsed between the time that he made the announcement and the time 
the "licks" were rendered to the door. Had there been an occupant on 
the back porch of the house and, assuming he had heard the announce- 
ment, he hardly would have had time to refuse admittance to the police. 


It should be borne in mind by the Court that the tone used by 
Officer Lockwood in testifying was the tone normally used by witnesses 
in the Court House. The Court Room is acoustically equipped go that 
conversations and testimony may readily be heard by all in the Court 
Room. In the present situation the officer, in order to fully comply 
with Title 18, U. S. Code, Section 3109, should have spoken in a voice 
loud enough to be heard over the noise of the radio or television, of the 
passing traffic on the street and in all parts of the house. | 








The attention of the Court is directed to the testimony of Inspector 
Layton (Tr. 166), who testified that he was the first person who entered 
after the door had either been broken or the defendant Lewis had opened 
it. He further testified that he immediately noticed Lt. Foran coming 
out of the kitchen. This certainly would indicate that Lt. Foran had 
‘already entered the premises without benefit of announcements or notice 
to the occupants. Apparently, the Lieutenant simply entered the rear 
entrance. 


All of the facts brought out surrounding execution of the i 
warrant indicate that this was not conducted pursuant to the applicable 
provisions of the United States Code, but rather was in the nature of a 
raid. Evidence secured through such tactics may not be used to bring 
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about or assist in the conviction of any defendant, and hence, should 


have been suppressed. 


buf 


On February 2, 1959 at approximately 3:45 P.M., the testimony 
of Inspector Layton was received. This testimony, which is set out 
herein in the statement of the case (Tr. 350), contains the accusatory 
statements made by the defendant Lewis against the other defendants. 
Subsequent thereto, the Court was asked to advise the jury that these 
remarks by the defendant Lewis have no application to the other defend- 
ants. This request was denied by the Court. On the evening of Febru- 
ary 3 and in the morning of February 4, 1959, the Court conceded that 
the accusatory statements were not admissible as evidence against those 
defendants who were present but remained silent. The Court further 
stated that it would so instruct the jury. However, it should be borne 
in mind that a delay of such instruction for a whole day and a portion of 
another day worked greatly to the detriment of this appellant and the 
other defendants against whom the accusatory statements had been made. 
To believe that these statements can remain in the minds of the jurors 
- with the apparent approval of the Court and then at a much later time to 
have any damage done by such statements removed by judicial admoni- 
tion, is to be unrealistic about the matters. The tardy exclusion by the 
Court did not remedy or eliminate the damage done by the erroneous 
admission of the evidence and constitutes reversible error. 


CONCLUSION 
WHEREFORE, it is respectfully submitted that the judgment of 
the District Court should be reversed. 


JAMES C. TOOMEY 


428 Barr Bldg. 
Washington 6, D. C. 


Attorney for Appellant 











BRIEF FOR APPELLANT 


gc eae 


FOR THE DISTRICT OF COLUMBIA SW: States Court of Appeals 


For 
District of Columbia Circuit 


FILED © JUL 22 1959 


Sil di Sirah” 
CLERK 


No. 15, 021 


MORRIS A. LEWIS, 


Appellant, 
v. 


UNITED STATES OF AMERICA, 
=: Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR: THE: DISTRICT OF COLUMBIA 


HARRY J. AHERN 


412 Sth Street; N.-W. 
Washington 1, D.C. 


Attorney for Appellant 


ROBERT 1, THIEL 


wy CRO ae is tt, aay * *s . v +i ‘Printer A r , 








(i) 
QUESTIONS PRESENTED 
I 


In prosecution for operating a lottery and the possession of lottery 
materials, where theory of government's case is the prima facie case 
arising out of possession of prohibited material as per statute, does 
instruction allowing for a finding of possession which is not justified by 
the evidence constitute reversible error ? | 


I 


Was there an illegal search and seizure of the premises occupied 
by the defendant, Morris A. Lewis? | 
(a) Was Inspector Layton warranted in breaking the door of 
the premises with a sledge hammer? | 
(b) Was there an illegal search of the premises by Lt. Foran 


prior to the entry of Inspector Layton? | 
(c) Did Lt. Foran by entering the rear premises of 4923 Just 
Street, NE without any indiciaofauthority, violate the Constitutional 
rights of the defendant, Morris A. Lewis, concerning illegal search and 
seizure? | 
Itt 


Does evidence which shows: | 

(a) The officer making the announcement used the same tone 
of voice he used in testifying in modern courtroom; and | 

(b) At time of this announcement the officer could hear activity 
and sounds inside the premises like a television set or radio in operation, 
and television set was in fact in operation; and | 

(c) Officers waited a very short period of time, estimated at 
ten or fifteen seconds, after announcement, to attempt to break the door 


down; and 


(d) When the officer approached the rear of the row house 


premises he "hugged the building line", support trial court's finding that 
provisions of Title 18, Section 3109, U. S. Code were CEE com- 
plied with? 
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JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1291 of 
Title 28, of the U. S. Code, and Rule 37 of the Federal Rules of 
Criminal Procedure. | 
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STATEMENT OF THE CASE 


On October 1, 1958, Officers of the Gambling and Liquor Squad of 
the Metropolitan Police Department made application to the U. S. Com- 
missioner for certain arrest warrants (including one for appellant) and 
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a search warrant for premises 4923 Just Street, NE in the District of 
Columbia. 


Supporting the application was a 5-1/4 page affidavit by the offi- 
cers outlining their observations of several persons and of the premises 
4923 Just Street, NE. The warrants were issued and upon execution 
thereof, this appellant was arrested in premises 4923 Just Street, NE 
along with four other persons. A quantity of numbers paraphernalia 
was seized in the premises. Following his arrest, appellant was in- 
dicted in Criminal No. 1146-58, charged with operating a lottery in 
Count 1, possession of lottery tickets in Count 2, permitting the mainte- 
nance of a gambling permises in Count 3, and neglecting to make an 
arrest for an offense committed in his presence while an officer of the 
Metropolitan Police Department in Count 4. 


Trial commenced on January 28, 1959 and was concluded on Feb- 


ruary 5, 1959. 


Several members of the Metropolitan Police Department testified 
that observations had been made of individuals picking up certain brown 
paper bags and that some of these individuals had been seen to enter 
premises 4923 Just Street NE. 


On January 29, 1959, Inspector Layton testified as follows: 
(Tr. 166) : 
BY MR. AHERN: 


- Q. Inspector, if my recollection of your testimony 
’ is correct, when you entered, the first person you 
saw was Sergeant Lewis; correct? 


That is correct. 

And you saw a young child walking? 

I didn't notice the child immediately. 

Did you notice the wife next, Mrs. Lewis? 
The wife next, yes. | 

With Lieutenant Foran? 

That's correct. 
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Q. Coming out of the kitchen? 


A. That's correct. 


The testimony of Inspector Layton clearly indicates that Lt, Foran, 
without the benefit of any search warrant or arrest warrant, had already 
entered the premises of 4923 Just Street NE, prior to the entry of In- 
spector Layton and his raiding party who had been located at the front 
door of said premises. 


During the course of the trial the Court entertained a motion to 
Suppress as Evidence the lottery materials seized on the premises on 
the day of the raid. The Motion was predicated upon illegal execution 
of the warrant in that the officers effected foreeful entry to the premises 
by means of a sledge hammer applied to the front door without first 


making known their presence and being refused entry thereat. During 


the course of the hearing on the motion Corporat John B. Lockwood, 
who allegedly made the announcement of the presence of the policemen 
at the front door and their purpose for being there, testified. that he 
made the announcement. When asked what tone of voice he used to make 
the same, he answered: "About the same tone I am using right now." 
He also stated that at the time he made the announcement he could hear 
some noise and voices on the inside which sounded like a radio or tele- 
vision set. (Tr. 177) Also while giving testimony on the same motion 
Inspector Layton stated that after Lockwood's announcement of their 
presence at the door he waited a "very short period of time” before 
trying to break down the door. (Tr. 165) When pressed by the Court, 
this witness translated "very short period of time” into "a few seconds". 
When further pressed, the witness estimated "possibly 10 or 15 secon 


It is significant that the defendant, Morris A. Lewis, was never 
observed by any member of the Metropolitan Police Department during 
the course of observations, including September and October of 1958. 
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STATUTES INVOLVED 


Section 22-1501 (6:151). Lotteries - Promotion - Sale or 
possession of tickets. 


If any person shall within the District keep, 
set up, Or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in manag~- 
ing, carrying on, promoting, or advertising, directly 
or indirectly, any policy lottery, policy shop, or any 
lottery, or shall sell or transfer any chance, right, 
or interest, tangible, or intangible, in any policy 
lottery, or any lottery or shall sell or transfer any 
ticket, certificate, bill, token, or other device, pur- 
porting or intended to guarantee or assure to any per- 
son or entitle him to a chance of drawing or obtaining 
a prize to be drawn in any lottery, or in a game or 
device commonly known as policy lottery or policy or 
shall, for himself or another person, sell or transfer, 
or have in his possession for the purpose of sale or 
transfer, a chance or ticket in or share of a ticket in 
any lottery or any such bill, certificate, token, or 
other device, he shall be fined upon conviction of 
each offense not more than $1, 000 or be imprisoned 
not more than three years, or both. The possession 
of any copy or record of any such chance, right, or 
interest, or of any such ticket, certificate, bill, 
token, or other device shall be prima-facie evidence 
that the possessor of such copy or record did, at the 
time and place of such possession, keep, set up, or 
promote, or was at such time and place concerned 
as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy 
lottery, policy shop, or lottery. 


Section 22-1502 (6:151 a). Possession of lottery or policy 
tickets, amended. 


If any person shall, within the District of Colum- 
bia, knowingly have in his possession or under his 
control, any record, notation,receipt, ticket, certifi- 
cate, bill,slip, token, paper, or writing, current or 
not current, used or to be used in violating the provi- 
sions of sections 863, 865, or 869 of this Act, he shall, 
upon conviction of each such offense, be fined not more 
than $1, 000. 00 or be imprisoned for not more than one 
year, or both. For the purpose of this section, pos- 
session, of any record, notation, receipt, ticket, 
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certificate, bill, slip, token, paper, or writing 
shall be presumed to be knowing possession thereof. 





18 U.S. Code 3109. Breaking Doors or Windows for Entry 

or Exit. | 

The officer may break open any outer or inner 

door or window of a house, or any part ofahouse, | 

or anything therein, to execute a search warrant, if, 

after notice of his authority and purpose, he is refused 

admittance or when necessary to liberate himself or a 

person aiding him in the execution of the warrant. | 
June 25, 1948, c. 645, 62 Stat. 820. 





SUMMARY OF ARGUMENT | 


I | 


Reversible error was committed when the court failed to suppress 
the evidence obtained by reason of the illegal search and seizure of 
premises 4923 Just Street NE. | 


I 





It is obvious from the testimony of Inspector Layton that one of 
his agents, to wit, Lt. Foran, had already entered the premises at 4923 
Just Street NE prior to the execution of the search warrant obtained by 


Inspector Layton. 


mH 


It follows, therefore, that the statements obtained from the de- 
fendant, Morris A. Lewis, are the fruits of an illegal search and there- 
fore should have been suppressed by the court. ) 

IV 


The Court's denial of the Motion to Suppress Evidence, based on 
its finding of fact that the police officer complied effectively to the pro- 
vision of Title 18, Section 3109, U. S. Code, was error inasmuch as 





| 
| 
i 


the finding is not supported by the evidence. 
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ARGUMENT 


Counsel for the defendant, Morris A. Lewis, contends that the 
search of 4923 Just Street NE, Washington, D. C. and the seizure of 
certain numbers paraphernalia therein was in violation of his Consti- 
tutional rights. 


It is inconceivable that police officers armed with a sledge ham- 
mer and who, according to their testimony, could hear a television set 
playing inside the premises, would have to crack the door of these 
premises by being refused their lawful right to enter according to their 
search warrant. It is also very strange that one of the brother officers 
had already occupied the premises prior to the execution of the search 
warrant. If the entry of Lt. Foran by means of the back door was il- 
legal, then, clearly, the execution of the search warrant would have no 
legal significance as against the occupant of the_premises in question. 


The evidence taken on the Motion to Suppress the items seized in 


premises 4923 falls far short of supporting any factual conclusion that 
the officers gave effective compliance to Section 3109, Title 18. EK 
would appear unwise for a Federal Court to condone the behavior as 
testified to by the officers relative to their entry of the premises as 
sufficient compliance with the statute. It has always been an accepted 
fact that substantial compliance is the requirement - not mere token 
efforts. There are many things which make it impossible to conclude 
that the compliance in this instance is acceptable, i.e. that the officers 
sought to "give notice to" or “notify” those in the house of their presence 
and authority. 


In the first place, it isn't logical that a man would use the same 
tone of voice to notify persons on the inside of a house that he is on the 
outside and desires entry, that he would use to testify in an ultra- 
modern courtroom where the acoustics are well-nigh perfect, and at 
the same time have any intention that the persons inside the house would 
actually hear. This is even more apparent when he testified that he 
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heard a radio or television set in operation inside of the premises. And 
certainly an officer should be required to make a bona fide effort to put 
‘those inside a house on notice, rather than assume that there was some- 
one just on the other side of the door, and that if he talked in an ordinary 
conversational tone of voice and the person on the other side of the door 


was especially listening for him, he could hear him. 


Secondly, the statute allows one to break-in the premises only 
after he gives notice of his authority and purpose and and he is refused ad- 
mittance. According to the testimony in this case they waited "a very 
short period of time”, as a matter of fact they waited merely tg few 
seconds” which finally was estimated to be about 10 or 15 seconds. It 
can hardly be said that any such short lapse of time between a bona fide 
notification of presence and purpose and the time of striking the door 
could be interpreted as "a refusal to admit", so that breaking in was 
in order. | 

Lastly, the tell-tale bit of evidence which demonstrates that the 
objective of the police was to take full advantage of the element of sur- 
prise in effecting entry came in when Lt. Foran testified that when he 
approached the rear of the premises (this was a row house), he "hugged 
the building line’. Clearly this was done for no other purpose than to 
conceal his approach and presence outside the premises until the time 
of the break-in. Under these circumstances it is no small wonder that 
the Court obviously recognized the lack of compliance to Section 3109. 
As a matter of fact, the prosecutor at this point sought desperately to 
remove this case from the provisions of this statute by claiming that 
the door wasn't broken open, but was opened, and thus the statutory 
requirements didn't apply. But this contention loses sight of the fact 
that there was uncontroverted testimony that the door was actually 
physically broken open so that it could not be closed again until it was 
repaired. 
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Assume, arguendo, that the door was opened while sledge ham- 
mer blows were breaking it down. Can entry under these circumstances 
be equated with admission into the premises in response to a proper 
announcement of presence, authority and purpose; or is it not unlawful 
in every respect? 


We urge that the substitution of ram-rod thrusts and sledge ham- 
mer blows for bona fide orderly attempts at notification as prescribed 
by the statute not be sanctioned by this Court. 


The trial court points out that when defendant was heard to direct 
‘his wife and small son to "go out the back door” . . . it seems apparent 
that this comment was provoked by the notification given the occupants 

by the officers at the’ front door. This is a non sequitur. It seems more 
apparent that it was provoked by stark fear for the safety of his wife and 
child in the unknown circumstances. Certainly Lewis knew that if those 
forcing entry were police they would not arrest or harm his wife and 
small child of 6 or 7 years of age. Also, Lewis, a police sergeant, if 
he knew before the officers entered, that it was a police raid, would 
certainly know that any attempt to escape via of any door would be futile. 


It is urged that the facts herein are overwhelmingly against the 
possibility of reaching any conclusion that the compliance was bona fide. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgment of 
the District Court should be reversed. 


HARRY J. AHERN 


412 5th Street, N. W. 
Washington 1, D. C. 


Attorney for Appellant 
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Nos. 15,020 
15,021 
15,170 
15,171 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


(1)(2) May not the court, on proper motion, grant a 
judgment of acquittal on one count of the indictment at 
anytime within five days after the close of all the evidence 
under Rule 29(b), F.R.Cr-P.? | 

(b) Where the court granted a judgment of acquittal 
on one of two counts after closing argument, was it not 
incumbent upon counsel to request opportunity for fur- 
ther argument if he desired it? 

(2) Where the first count (operating a lottery) covered 
a period of fourteen days before the arrest and the sec- 
ond count (possession of lottery material) was for pos- 
session of illegal material at the time of arrest, may not 
the court consistently grant a judgment of acquittal on 
the possession count and give a charge that possession of 
ilegal material, if found from other evidence during the 
period of the operating count, is prima facie evidence 
of operating a lottery? ! 

(3)(a) Is not an accusatory statement made by a co- 
defendant himself, at the scene of the numbers operation, 
within a few minutes after the police arrived, admissible 
against the other defendant when two of them remain 
silent and the third goes on to claim certain numbers 
money found at the scene? 

(b) If not, did not the courts cautionary instruction to 
the jury to consider the statement only as to its maker 
correct the error? ! 

(4) Where the officers, in possession of a search war- 
rant, knock on the door to the house with four or five 
batteries of knocks, wait over three minutes and then 





make an announcement of their authority and purpose 
which could be and was heard inside, and wait an addi- 
tional ten to thirty seconds before beginning to break 
the door, at which time the door is opened from the in- 
side, was not the execution of the warrant proper? 
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COUNTERSTATEMENT OF THE CASE 


A. The Commission of the Crime. 


All four’ appellants were charged in Count One of an 
indictment filed on December 8, 1958,-with operating a 
lottery. between September 18, 1958 and October 1, 1958, 
in violation of Title 22, D.C.C., Section 1501. Count Two 
charged all appellants with possession of numbers slips 
on October 1, 1958, in violation of Title 22, D.C.C., Sec- 
tion 1502. Before charging the jury the court granted 
a jadgment of acquittal on this count as to appellants 
Ellis and Berry (Tr. 682). Appellant Lewis was charged 
in Count Three with maintaining gambling premises in 
violation of Title 22, D.C.C., Section 1505, and in Count 
Four he was charged with failing to make an arrest as 
a police officer for an offense committed in his presence 
in violation of Title 4, D.C.C., Section 143. A verdict of 
guilty was retarned as to all appellants on all remaining 
counts on February 5, 1959. Appellant Lewis was sen- 
tenced to one to three years on Count One, one year each 
on Counts Two and Three to run concurrently with the 
sentence on Count One, and four months to one year on 
Count Four, to be consecutive with the sentence on Count 
One. -Appellant Davis was sentenced to six months to 
eighteen months concurrently on each of Counts One 
and Two. Appellant Ellis was sentenced to six to eight- 
een months on Count One to take effect at the expiration 
of sentence imposed in Criminal Case No. 688-58. See 
Ellis -v. United States, No. 14,917, affirmed by this Court 
on-June 18, 1959. Appellant Berry was sentenced to four 
to-sixteén months on Count One. 

Beginning on September 18, 1958, and continuing 
through to October 1, 1958, observations revealed a sys- 
tematic operation with all the earmarks of the numbers 
business. Apparently a man named James Young, whom 
the ‘appellant Lewis said was the sub-lessee of a room 
in the house in question (Tr. 196), was seen to make 
regular visits at three different buildings in the city. 
He would also meet regularly with Beverly Broadus, a 
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defendant who was acquitted. These meetings would take 
place on: the street in the same general area of the city. 
This system was scheduled at the appropriate time to 
meet the daily requirements of a numbers counting house. 
‘After each of these stops Young would return to. his 
1957 Ford automobile with all.the apparent indicia of 
a numbers pick-up man (Tr. 16, 17, 92, 25, 36, 40, 44, 57). 
He would be carrying brown paper bags, which appeared 
to contain something, or he would appear to be conceal- 
ing something under a newspaper or his coat. Sometimes 
he would be seen with pockets bulging. Each time he 
would meet Broadus he would be given a brown. paper 
bag, or sometimes Broadus would ride a few blocks and 
get out of the car without the brown paper bag he had 
when he entered (Tr. 19, 24, 27, 34, 36, 41, 45, 58, 51, 60). 

On September 19th, after making the usual stops, Young 
was followed to a grocery store parking lot at Benning 
Road and 17th Street, N.E. He went in the lot and re- 
turned within five minutes without the paper bags. he 
had taken with him (Tr. 25). On the next day he was 
observed to take his cargo to the 1600 Block of Maryland 
Avenue, N.E. There near a parking lot the appellant 
Davis approached the car with a brown paper bag. Davis 
got in the car with Young and when he got out the bag 
-was larger, evincing an addition to its contents (Tr. 27). 
Davis was then seen to enter an East Side Cab num- 
-ber 77. 

On subsequent days appellant Davis was observed to 
receive delivery of .a similar bag (Tr. 34, 37, 42, 45, 48, 
51, 60). He was usually in the same cab. On. September 
23, 1958, after receiving the usual delivery, Davis was 
seen to proceed in the cab for about one block, await the 
arrival of appellant Berry, then get into Berry’s car and 
proceed in the direction of the Just Street address (Tr. 
38-39)... Through continued observations Davis was traced 
to.the Just Street-address where he was seen to enter 
with the paper bags or concealing something (Tr. 46, 49, 
52, 58, and 62).: The time. of arrival was around 3:00 or 
3:30. o’clock. in. the afternoon. The appellants Berry, 
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Davis and Ellis were seen to leave the house at about 
6:35 P.M. on September 28th. Ellis carried a large brown 
paper bag (Tr. 52 & 55). His automobile had been seen 
nearby during the observation of two days previous (Tr. 
57). 

On September 29th appellant Berry was seen to arrive 
at the Just Street address at about 3:10 P.M, followed 
within five minutes by Davis who was carrying a brown 
paper bag (Tr. 55). Later in the evening the three were 
seen to leave, with Ellis carrying the bag this time (Tr. 
57). Davis was seen again on September 30th arriving 
with his usual cargo (Tr. 61). Finally, on October 1, 
1958, Ellis arrived at 3:00 P.M. with a “real tall bag” 
(Tr. 62) and went in. Berry arrives at 3:20 P.M. and 
Davis at 3:25 P.M. with something hidden under his 
jacket (Tr. 62). 

At about 5:00 P.M. the recently procured search war- 
rant was executed (Tr. 334). Upon entering the house 
the officers found appellant Lewis and his wife on the 
ground floor (Tr. 335). Lewis voluntarily and promptly 
disclosed to Inspector Layton that the numbers business 
was his. He stated that the other three appellants were 
upstairs, and then directed the officers to a second floor 
bedroom (Tr. 338). 

When they arrived in the bedroom they found three 
adding machines with tabulation tapes in them (Govern- 
ment Exhibits 3, 4, & 5) (Tr. 346, 390). The machines 
were plugged in and the tapes had numbers on them 
(Tr. 408) and inked code numbers were written on the 
side (Tr. 410). A large quantity of numbers slips were 
found about the room. Some were loose on the furniture 
and some were tied in bundles. A large sum of money 
was also found. Some of it was loose and some of it 
was found in a suitcase with numbers slips or in paper 
bags (Tr. 347, 349, 390, 393). A radio in the bedroom 
was on and tuned to the Metropolitan Police radio band 
(Tr. 347). ; 

Upon entering the bedroom the appellant Lewis was 
asked, in the presence of the other three appellants, 
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whether this numbers business was his and he replied that 
it was. He was then asked whether the other three were 
working for him and he said that they were (Tr. 350). 
The others made no effort to refute the statement (Tr. 
354). In fact, Davis who was initially found in the rear 
bedroom admitted there to Lieutenant Foran that the 
business was Lewis’ and that he worked for Lewis in 
the numbers business (Supp. Tr. I 7-8). Davis also 
claimed about four hundred dollars of numbers money 
which was found in the front bedroom in a paper bag 
on the dresser (Tr. 404-405). Moreover, Ellis and Berry 
were found m the front bedroom, and Ellis was in pos- 
session of $1393 (Tr. 391-392). The. trial court ruled 
this statement of Lewis admissible as against all appel- 
lants and subsequently withdrew it from the jury’s consid- 
eration except as to Lewis (Tr. 702). 

While in the bedroom Lewis was also asked whether 
he knew what his statement meant, and he replied that 
he did, that he had taken a chance and was caught and 
was now an ex-policeman (Tr. 351). Lewis also stated 
that he had made enough money in the business to afford 
time in jail and still be ahead of a policeman’s salary 
(Tr. 352). At the time, Lewis claimed a wrist watch 
found on the bed and cash in the amount of twenty-two 
dollars. In addition, he claimed ownership of five hun- 
dred and twenty-eight dollars found under the bed and 
an additional forty dollars on the bed (Tr. 394-395). His 
police service revolver was also found in a bureau in 
the bedroom (Tr. 351). 

Among the bundles of numbers slips found, it was de- 
termined that one bundle was for bets placed on Sep- 
tember 29th. The total amount bet on that day was 
$7037.69. A bundle was also found for September 30th 
reflecting an amount bet of $6775.52 (Tr. 407). An ex- 
amination of the loose numbers slips revealed a total 
amount of $7968.30 in current bets for October Ist. In 
all, 3,077 numbers slips were recovered and estimated to 
have been written by about 160 numbers writers (Tr. 
412). 
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. Also found’ in: the bedroom: were a number’ of ‘small 
notebooks. A. blue one (Government 14) was a hit rec- 
ord book: ‘This book revealed a notation of a number 
370-for Saturday, September 27th.’ That was the number 
for that. day.” Iikewise the book revealed the number 974 
on Monday, September 29th, and 035 for Tuesday, Sep- 
tember 30th. On’ each day the number for that day was 
the same as that in the book (Supp. Tr. I 20-21). ~ 

The defendant Broadus. testified that he did give num- 
bers bets he had written to the driver of the 1957 Ford 
on the occasions when he was seen to transfer the paper 
bags to Young. He also testified that he knew the. man 
only as James (Supp. Tr. I 155). Aiea 


B. The Execution of Search Warrant. . 


On October 1, 1958 Inspector Layton, accompanied by 
four officers from his Division of the Metropolitan Police 
Department went to 4923 Just Street, N.E., in the Dis- 
trict of Columbia, armed with a search warrant for the 
entire premises. At about 5 o’clock in the afternoon, 
Inspector Layton, accompanied by Officer Mills and Offi- 
cer Lockwood, approached the front door. Lieutenant 
Foran and Officer Durham were assigned to the rear. 
According to the testimony of those officers at the front 
door, Officer Lockwood knocked on the door with closed 
hand (Tr. 145) in four or five batteries of knocks and 
received no ‘responses from within (Tr. 175). After the 
knocking’ he announced that they were police with a 
search warrant for numbers. Officer Lockwood made his 
announcement in a “normally loud voice” (Tr. 142), a 
voice “loud enough to try to make somebody on the in- 
side hear him,” (Tr. 143), or “a voice calculated to carry 
to somebody inside” (Tr. 164). At the time those on the 
outside heard voices from within (Tr. 168-177). After 
waiting a period of time estimated to have been from 
three to five minutes after knocking began at the front 
door (Tr. 141) ‘and between five seconds (Tr. 165) and 
a half minutes after the announcement made by Officer 
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Lockwood, Inspector Layton gave the! order for Officer 
Mills to force the door with a sledge hammer. After strik- 
ing the door three or four times, the door was opened by 
appellant Lewis who was seen standing at the doorway 
as the door opened. (Tr. 144, 162, 175, 212, 222, 335). After 
the door opened, Mrs. Lewis was observed coming from 
the kitchen accompanied ‘by Lieutenant Foran and Officer 
Durham (Tr. 163-337). ; 

Lieutenant Foran testified that as he and Officer Dur- 
ham approached the back door, he heard a male voice 
from within saying “go out’ the back door” (Tr. 219). 
At that time the back door opened ‘and’ Mrs. Lewis 
emerged. Lieutenant Foran identified himself to Mrs. 
Lewis, stated that the purpose for his presence was the 
execution of a search warrant for the premises, and asked 
her to accompany him back inside. They went through 
the kitchen into the living room,-where they met Inspector 
Layton and the other officers (Tr. 220). 

Officer Durham testified that, as he accompanied Lieu- 
tenant Foran to the rear of the premises, he had occa- 
sion to look up to a second story window. There he saw 
the appellant Davis in the open window. Davis then pro- 
ceeded to knock out the screen which fell to the ground. 
At this point Durham and Davis looked at each other and 
Davis withdrew inside (Tr. 229-230). At the time of the 
entry by the officers, appellant Lewis, his wife and child 
were. the only ones on the first floor of the premises. 

The court found that the officers in executing the search 
warrant knocked several times, heard voices inside, ade- 
quately announced their identification and purpose, and 
waited ten to fifteen seconds or longer before the door 
was struck with a sledge hammer. The door was then 
opened by appellant Lewis who was observed standing 
right at the door. The court further found that a male 
voice was heard to say “go out the back door” (Tr. 
245-248). : 
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STATUTES AND RULES INVOLVED 


Rule 29(b), F-R.Cr.P. provides: 


(b) Reservation of Decision on Motion. If a mo- 
tion for judgment of acquittal is made at the close 
of all the evidence, the court may reserve decision 
on the motion, submit the case to the jury and decide 
the motion either before the jury returns a verdict 
or after it returns a verdict of guilty or is discharged 
without having returned a verdict. If the motion is 
denied and the case is submitted to the jury, the 
motion may be renewed within 5 days after the jury 
is di and may include in the alternative a 
motion for a new trial. If a verdict of guilty is 
returned the court may on such motion set aside the 
verdict and order a new trial or enter judgment of 
et Tf no verdict is returned the court may 
order a new trial or enter judgment of acquittal. 


Rule 30, F-R.Cr.P. provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall 
instruct the jury after the arguments are: completed. 
No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, stat- 
ing distinctly the matter to which he objects and the 
grounds of his objection. Opportunity shall be given 
to make the objection out of the hearing of the jury. 

Title 22, District of Columbia Code, Section 1501 pro- 
vides: 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 


policy lottery, policy shop, or any lottery, or shall 
sell or transfer any chance, right, or interest, tangi- 
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ble or intangible, in any policy lottery, or any lottery 
or shall sell or transfer any ticket, certificate, bill, 
token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn 
in any lottery, or in a game or device commonly 
known as policy lottery or policy or shall, for himself 
or another person, sell or transfer, or have in his 
possession for the purpose of sale or transfer, a 
chance or ticket in or share of a ticket in any lottery 
or any such bill, certificate, token, or other device, 
he shall be fined upon conviction of each said offense 
not more than $1,000 or be impirsoned nor more than 
three years, or both. The possession of any copy of 
record of any such chance, right, or interest, or of 
any such ticket, certificate, bill, token, or other device 
shall be prima-facia evidence that the possessor of 
such copy or record did, at the time and place of such 
possession, keep, set up, or promote, or was at such 
time and place concerned as owner, agent, or clerk, 
or otherwise in managing, carrying on, promoting, or 
advertising a policy lottery, policy shop, or lottery. 


Title 22, District of Columbia Code, Supp. VII, Section 
1502 provides: 


Possession of lottery or policy tickets. 

If any person shall, within the District of Colum- 
bia, knowingly have in his possession or under his 
control, any record, notation, receipt, ticket, certifi- 
cate, bill, slip, token, paper, or writing, current or 
not current, used or to be used in violating the pro- 
visions of sections 22-1501, 22-1504, or 22-1508, he 
shall, upon conviction of each such offense, be fined 
not more than $1,000 or be imprisoned for not more 
than one year, or both. For the purpose of this sec- 
tion, possession of any record, notation, receipt, 
ticket, certficate, bill, slip, token, paper, or writing 
shall be presumed to be knowing possession thereof. 


Title 22, District of Columbia Code, Supp. VII, Section 
1505 provides: 
Permitting gaming table or device to be set up. 


(a) Any house, building, vessel, shed, booth, shel- 
ter, vehicle, enclosure, room, lot, or other premises 
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in the District of Columbia, used or to be used in 
violating the provisions of section 22-1501 or 22-1504, 
shall be deemed “gambling premises” for the pur- 
pose of this section. 

_. (b) It shall be unlawful for any person in the 
District of Columbia knowingly, as owner, lessee, 
agent, employee, operator, occupant, or otherwise to 
maintain or aid or permit the maintaining of any 
gambling premises. 

(c) All moneys, vehicles, furnishings, fixtures, 
equipment, stock (including, without limitation, fur- 
nishings and fixtures a pees to nongambling uses, 
and equipment and stock for printing, recording, 


computing, transporting, safekeeping, or communi- 

- cation), or other things of value used or to be used— 
(1) in carrying on or conducting any lottery, or 

the game or device commonly known as a policy lot- 

tery 501; policy, contrary to the provisions of section 
1 


(2) in setting up or keeping any gaming table, 
bank, or device contrary to the provisions of section 
22-1504; or 

(3) in maintaining any gambling premises, shall 
be subject to seizure by any member of the Metro- 

litan Police force or the United States Park 

olice, or the United States marshal, or any deputv 
marshal, for the District of Columbia, and shall, un- 
less mie cause is shown to the contrary by the own- 
er, be forfeited to the District of Columbia by order 
of any court having jurisdiction unless good cause is 
shown to the contrary by the owner, for disposition 
by public auction or as otherwise provided by law. 
Bona fide liens against property so forfeited shall, 
on good cause shown by the lienor, be transferred 
from the property to the proceeds of the sale of the 
property. Forfeit moneys and other proceeds real- 
ized from the enforcement of this section shall be 
deposited in the Treasury of the United States to 
the credit of the District of Columbia. 

(d) Whoever violates this section shall be im- 
prisoned not more than one year or fined not more 
than $1,000, or both, unless the violation occurs after 
he has been convicted of a violation of this section, 
in which case he may be imprisoned for not more 
oo five years, or fined not more than $2,000, or 





SUMMARY OF ARGUMENT 


I. The appellants Berry and Ellis were not prejudiced 
by the granting of a judgment of acquittal on the second 
count just before the Court began its charge to the jury. 
This is so because the issue of possession was a factor 
in both counts one and two, and counsel could not have 
ignored the issue in argument as they now imply they 
would have done. 

Moreover Rule 29(b), F.R.Cr.P. allows the verdict to be 
set aside anytime within five days, and the Court’s action 
in this case was consistent with its power under that 
Rule vis a vis closing argument of counsel. Loveless v. 
United States, 104 U.S. App. D.C. 157, 260 F.2d 487 
(1958) does not apply to this case, but even if it did 
counsel failed to request opportunity for further argu- 
ment. 

II. In charging the jury that possession of lottery 
paraphernalia was prima facie evidence of operating a 
lottery (count one) the Court was not inconsistent with 
respect to its action in granting a judgment of acquittal 
on count two (possession of lottery paraphernalia) as to 
appellants Berry and Ellis. This is so because the pos- 
sion count was directed to the material found in the 
bedroom when the police walked in, and the operating 
count covered the period of fourteen days before they 
walked in. Also it is apparent that this portion of the 
Court’s charge precluded the jury from considering the 
material found in the bedroom with respect to the oper- 
ating count. Even counsel must have understood this for 
they: failed to object to the charge on this ground, and 
are now precluded from this assignment of error under 
Rule 30, F.R.Cr.P. 

III. The trial court correctly admitted into evidence 
against all appellants the accusatory made by appellant 
Lewis, because, under the circumstances attendant to the 
statement and its silent adoption by the other appellants, 
it is logical to conclude that the statement was completely 
trustworthy, and thus within an exception to the rule 
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against hearsay evidence. Anyway if the statement was 
inadmissible as to appellants Berry, Ellis, and Davis, the 
Court’s cautionary instruction to disregard it as to these 
three was sufficient to correct the error. 

IV. In view of the fact that the officers knocked on the 
door of the house with four or five batteries of knocks, 
then made the announcement of their authority and pur- 
pose in a manner contemplated by the statute (Title 18, 
US.C., Section 3109), the execution of the search warrant 
was proper. Moreover, the purpose of the announcement 
was realized for appellant Lewis opened the door. That 
the announcement was actually heard by those inside ap- 
pears obvious from their actions just prior to the entry. 


ARGUMENT 
I 


Appellants Berry And Ellis Were Not Prejudiced 
By The Action Of The Court In Granting A Judg- 
ment Of Acquittal On Count Two. 


Appellant Berry contends the existence of error in that 
the Court granted a judgment of acquittal as to him on 
the possession count of the indictment prior to its charge 
to the jury. From a reading of appellant Ellis’ brief 
there is doubt as to whether he asserts the same error 
since he fails to raise it in his argument. He did, how- 
ever, indicate at page 3 of his brief that “fully 90 per 
cent”? of his argument to the jury was devoted to the 
possession count. Appellant Berry states on page 5 of 
his brief that “Fully 99 per cent” of his argument dealt 
with the possession aspect of the case. An examination 
of the arguments of the counsels for both of these ap- 
pellants reveals that such is hardly the case (Supp. Tr. 
I, p. 10 to 20 for Ellis and page 27 to 40 for Berry). 
The impact of the arguments for the appellants was a 
general attack upon both counts of the indictment, upon 
the circumstantial nature of the case and the credibility 
of the witnesses involved and not, as appellants say, 
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almost totally devoted to possession. There are only 
brief references to the possession of lottery material in 
each argument (Supp. Tr. I, pp. 12, 33 and 34). 

To contend error in this matter is likewise inconsist- 
ent with the spirit and purpose of Rule 29(b) F.R.Cr.P. 
This Rule provides that the court may set aside a verdict 
and grant a motion for judgment of acquittal after the 
verdict, or upon renewal of the motion within, five days. 
Thus, it is seen that the eourt’s action could have been 
taken at even a later date and certainly such action 
would not constitute error as to the remaining charge. 

Appellant Berry contends that this Court’s holding in 
Loveless v. Umited States, 104 U.S. App. D.C. 157, 260 
F.2d 487 (1958), is dispositive of this issue. It is sub- 
mitted that the Loveless case is distinguishable in view 
of the fact that there the Court added to the case through 
its charge a lesser included offense of manslaughter after 
advising counsel before argument that it would not do so. 
The court’s failure to grant counsel’s request to argue 
on the issue of manslaughter was held error. In the case 
at bar the court’s action did not add to the issues to be 
decided by the jury but rather reduced them to one count 
as respects these appellants. It should also be noted that 
Loveless, supra, and the authority cited therein, require 
that counsel make known his request for further argu- 
ment. Counsel failed to note any objection in this con- 
nection or request opportunity to reopen argument. C7. 
Rule 30, F.R.Cr.P. Moreover, a common factor in both 
counts against these appellants was that of possession. 
Thus, counsel well knew at the outset of his argument 
that he must meet the issue of possession even if a 
judgment of acquittal were given on the second count. 


II 


The Granting Of A Judgment Of Acquittal On The 
Possession Count Was Not Inconsistent With The 
Court’s Charge On Possession Under Section 1501. 


It is also urged on behalf of appellant Ellis that the 
charge to the jury on the statutory inference derived 
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from possession of lottery paraphernalia is inconsistent 
and contradictory with the court’s action in granting the 
judgment of acquittal on the possession count. Appellant 
Berry makes a similar complaint. This contention fails 
to take into account that count one covered a period of 
time from September 18, 1958 to October 1, 1958. The 
second count was possession at the time the officers 
walked in. See Harvey v. United States, 91 U.S. App. 
D.C. 36, 197 F.2d 594 (1952). Therefore, the assertion 
that the jury was allowed to find possession under the 
first count on the same evidence held insufficient under 
the second count is unsupported by the record. Posses- 
sion of lottery paraphernalia at any time during this 
period was sufficient to give rise to the inference that 
the possessor of such paraphernalia, at the time and place 
of such possession was, operating a lottery. It was dur- 
ing this period that these appellants: were found to be 
intimately connected with the operation of the business. 
They were carrying and transporting to the house the 
contraband used in the operation and subsequently found 
in the bedroom where they were arrested. This factor 
coupled with their highly incriminatory presence at the 
scene of the operation on the day of the raid, was ample 
basis to form the predicate for the charge. Certainly 
reasonable minds could fairly conclude -possession of 
lottery paraphernalia by these appellants during the 
period covered in the first count. Curley v. United States, 
81 App. D.C. 389, 160 F.2d 229 (1947). 

Moreover, it must be noted that the court in its charge 
to the jury (Tr. 690) stated that a judgment of acquittal 
on the possession counts was granted as to ‘all defend- 
ants except Lewis and Davis, and that “the charge of 
possession of numbers slips or other material used in the 
numbers game” under count two should apply only to 
Lewis and Davis. The court then charged that other 
activity than possession, if found beyond a reasonable 
doubt, is sufficient ‘to sustain a conviction for operating 
a lottery. The court then went on to charge, under the 
statute, that possession of the material denominated in 
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the statute was prima facia evidence that the possessor 
of such material, at the time and place of such possession, 
was in violation of the Section 1501 (Tr. 700). The court 
then restated the proposition that a person might be 
operating a lottery without actually possessing any. lot- 
tery material (Tr. 701). 

By the nature of the charge it. is implicit that the 
possession instruction under Section 1501 did not apply 
against Berry and Ellis, in so far as possession at the 
time of arrest was concerned. It is obvious that all 
counsel understood this to be the case for their objection 
to this portion of the charge (Tr. 711) was based entirely 
on a different ground. The objection was not based upon 
the understanding that the charge included possession 
of the material found in the front bedroom at the time 
of the raid. Even assuming that the challenged instruc- 
tion did include possession of the material in the bed- 
room, appellants Berry and Ellis are now precluded 
from that assignment of error by virtue of Rule 30, 
F.R.CrP. because they failed to state this ground for 
the objection. 


iit 


The Accusatory Statement Was Properly Admitted 
In The First Place, But If Not, The Cautionary 
Instruction Corrected The Error. 


All appellants, except Lewis urge upon this Court the 
proposition that their convictions stand tainted by the 
admission in evidence of an accusatory statement made 
by Lewis in their presence. The statement was subse- 
quently withdrawn from consideration as to these appel- 
lants. The source of the prejudice of such. evidence is 
not the statement itself, but their apparent acquiescence 
in its truthfulness through silence. It must be observed 
that at the time of the statement and its silent adoption 
by these three subordinates, the situation was virtually 
that of-a threshold admission by silence. Cf. Trilling v. 
United States, 260 F.2d 677, 104 U.S.App.D.C. 159 (1958), 
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However, should the accusatory statement be held in- 
admissable as such, the emollient influence of the caution- 
ary charge (Tr. 707) was sufficient to correct the error, 
for a jury is presumed to follow and obey the instruc- 
tions of the Court. Delli Paoli v. United States, 352 U.S. 
232 (1955), Evans v. United States, 98 U.S.App.D.C. 122, 
232 F.2d 379 (1956) in which this Court held that a cura- 
tive charge must be given, United States v. Nystrom, 237 
F.2d 218 (3rd Cir., 1956), On Lee v. United States, 193 
F.2d 306 (2nd Cir., 1951), affirmed on other grounds 343 
U.S. 747 (1952), Hensley v. United States, 82 U.S.App. 
D.C. 14, 160 F.2d 257 (1947), cert. denied, 331 US. 817 
(1947), and Medley v. United States, 81 U.S.App.D.C. 85, 
155 F.2d 857 (1946), cert. dented, 328 U.S. 873 (1946). 


IV 


The Execution Of The Search Warrant Was Proper 


All appellants contend that because of the manner of 
executing the search warrant their motion to suppress 
evidence should have been granted. From an examina- 
tion of the record it appears inescapable that the facts 
revealed at the hearing on the motion was abundant to 
support a finding of compliance with Title 18, U.S.C. 
Section 3109. Cf. Barrientes v. United States, 235 F.2d 
116 (5th Cir., 1956). 

Upon approaching the front door Officer Lockwood 
knocked with four or five batteries of knocks (Tr. 175). 
When no response was forth coming after three to five 
minutes (Tr. 141), the announcement of their authority 
and purpose was made. Within half a minute the order 
to break the door was given (Tr. 222). During the at- 
tempted breaking of the door it was opened by. appellant 
Lewis (Tr. 144, 160, 175, 222, 246). The trial judge, 
after being given a comparison of the audibility of the 
voice used (Tr. 177), found that the execution of the 


under these facts no burden was placed upon appellants to show 
its impropriety because the facts themselves reflected beyond ques- 
tion that silence under the circumstances meant only assent. 
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and Metoyer v. United States, 102 U.S-App.D.C. 62, 250 
F.2d 30 (1957). Certainly at this point the statement 
passes the test of trustworthiness, which is the basis for 
the exclusion of hearsay. 

The authorities relied upon by appellants and those 
available to the government indicate a definite uncertainty 
of authority on the admissibility of an accusatory state- 
ment. See Kelley v. United States, 99 U.S.App.D.C. 13, 
16, 236 F.2d 746, 749 (1956) and compare Dickerson v. 
United States, 62 App.D.C. 191, 65 F.2d 824 (1933) with 
Sktskowski v. United States, 81 U.S.App.D.C. 274, 158 
F.2d 177 (1946). Im these authorities the silent adoption 
took place at the police station under circumstances en- 
tirely different than those in this case. Here the adoptive 
admissions were born fresh from the enterprise itself and 
almost contemporaneous with the arrival of the police. 
In fact, the entire conversation from which the statement 
came was so close after their arrival at the counting 
house that the whole spirit of the operator still prevailed. 
These appellants were literally found at their place of 
operation, with everything in current status. The radio 
was on a police wave length; the adding machines were 
plugged in, with run-down tapes in them; numbers slips 
for the day, as well as previous days were all over; and 
considerable money was intermixed with it all. It is 
submitted that under these circumstances the appellants 
would proclaim their innocence at the time Lewis an- 
nounced their connection with the operation, if in fact 
they were innocent.* 


correct. . . .. It would seem to be better to rule at least 
that any statement made in the party’s presence and hearing is. 
receivable, unless he can show that he lacked either the oppor- 
tunity or the motive to deny its correctness; thus placing upon 
the opponent of the evidence the burden of showing its impro- 
priety.” 4 Wigmore, Evidence (8rd Edition) §1071. Moreover, 
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tion that silence under the circumstances meant only assent. 
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warrant was sufficient as respects this and all other 
factors (Tr. 245-248). It would seem this finding’ is 
consistent with the facts presented. The words were 
spoken in a “‘normally loud voice” (Tr, 142), “a good 
strong voice” (Tr. 164), a voice “loud enough to try to 
make somebody on the inside hear him” (Tr. 143). That 
is, “a voice calenlated to carry to somebody inside’’ 
(Tr. 164). Appellants characterization of the announce- 
ment as beimg in a conversational tone finds no support 
in the record. 

That this announcement could be heard on the inside 
is without doubt, for voices could be heard coming 
through the door from the inside. That this announce- 
ment was actually heard is beyond peradventure of 
doubt. Officer Durham saw appellant Davis knock the 
sereen from the window ofthe upstairs rear bedroom 
and then retreat inside when seen (Tr. 220-230). More- 
over, Lieutenant Foran heard a male voice, undoubtedly 
that of Lewis, say “go out the back door’. This was 
followed by Mrs. Lewis’ attempt to get away. 

Thus it is seen that Section 3109. was substantially 
complied with. There was-a knocking and an adequate 
announcement of authority and. purpose before entry 
was attempted. It is therefore evident that the com- 
mands of Section 3109 served their purpose well for 
Lewis opened the door, and though his tardiness almost 
resulted in a complete breaking of the door, he neverthe- 
less, responded as Section 3109 contemplates. Appellants 
attempt to reduce this entry to the level of the entry in 
Miller v. United States, 357 U.S. 301 (1958), does not do 
justice to the efforts of statutory compliance by the police 
officers... 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 
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